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DISCLAIMER 
 

This Manual is intended as a training and reference guide for lay legal advocates. THE 

INFORMATION CONTAINED WITHIN THIS MANUAL IS NOT INTENDED TO GIVE 
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up-to-date as possible on the date of publication, the law is constantly changing. AzCADV takes 

no responsibility for the accuracy of the information in this Manual or for the applicability of any 
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WHAT IS THE ARIZONA COALITION AGAINST DOMESTIC 

VIOLENCE?  
 

A. As a Preliminary Matter… 
 

The Arizona Coalition Against Domestic Violence (AzCADV) was formed in 1980 by  

concerned citizens and professionals for the purpose of uniting-- through a state-wide 

organization-- to: 

 Increase public awareness about the issue of Domestic Violence; 

 Enhance the safety of and services for Domestic Violence victims; and 

 Reduce the incidence of Domestic Violence in Arizona families. 

 

B.   AzCADV’s Mission Statement 

To lead, 

to advocate, 

to educate, 

to collaborate, 

to end domestic violence in Arizona. 

C. AzCADV’s Vision Statement 

We envision a world where all relationships are safe, healthy and loving. 

D. The Services We Provide 
 
i. Legal Advocacy Hotline 

 

About The AzCADV Legal Advocacy Hotline 

 Our Hotline Services Are Available to 
victims and survivors of domestic violence &  

professionals working on their behalf 

602-279-2900/800-782-6400/ 

TTY 602-279-7270/TTD 800-787-3224 

 

The Legal Advocacy Hotline represents Arizona’s only statewide legal advocacy hotline for 

victims and survivors of domestic violence and only one of a few statewide domestic violence 

and legal advocacy information hotlines in the country.  It is staffed by knowledgeable staff, 

interns and volunteers who provide services in both English and Spanish.  Having received more 

than 41,000 calls since the hotline was created, AzCADV is proud to be the recipient of the 2012 

Arizona Attorney General’s Innovative Practices on Behalf of Victims of Crime award.  
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The Hotline is available Monday – Friday, 8:30 a.m. to 5:00 p.m., Arizona Time 
Victims or Survivors of domestic violence who have questions about criminal, civil, immigration 

or domestic relations legal issues, should call the Hotline for information, referrals and 

explanations of Arizona’s legal process, including: 

 

 Legal rights in the criminal process 

 Legal resources in the community or in other states 

 Information on how and where to file an Order of Protection  

 Legal rights under the Violence Against Women Act 

 Domestic violence, immigration and filing a self-petition for U.S. citizenship 

 Filing for divorce, custody, visitation, etc. without an attorney 

 Filing a criminal complaint 

 Safety planning and anti-stalking resources and information 

 Technical support to professionals who are working with victims and survivors of 

domestic violence 

 

ii. Resource Center & Library 

 

AzCADV’s reference collection serves as a link to the latest information on public policy, 

program development and domestic violence research.  Information in the Resource Center 

includes popular videos and an extensive library of printed materials with topics such as: 

 

 General Domestic Violence 

 Special Populations 

 Batterer’s Intervention 

 Law Enforcement 

 Children Witnesses to Domestic Violence 

 Teen Dating Violence 

 Prevention 

 Health Care 

 Domestic Violence in Later Life/Elder Abuse 

 Religious Community Response 

 

All videos and books may be borrowed, at no cost, from the AzCADV library for up to two 

weeks for your reviewing and reading pleasure.  Materials must be returned to the AzCADV via 

insured mail. 

 

AzCADV also has articles, newsletters, training curricula, domestic violence protocols and 

various other reference materials, which can be borrowed or reproduced for your convenience on 

various topics including: 

 

 Special populations 

 Dating violence 

 Legal system 

 Family law 
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 Law enforcement response 

 

iii. AzCADV Newsletter and Electronic Communications 

 

AzCADV produces a quarterly e-newsletter that connects readers to a wide spectrum of current 

issues, events and resources in the field of domestic violence throughout Arizona and the United 

States.  Each issue highlights timely topics and includes such regular features as public policy 

updates, upcoming events and conferences and national news. 

 

In addition, AzCADV sends out weekly e-updates regarding its legislative initiatives.  To sign up 

to receive weekly Legislative Updates, please e-mail the Systems Advocacy Department at 

info@azcadv.org. 

 

iv. Public Policy Initiatives  

 

AzCADV strives to positively affect public policy thereby creating social change to eradicate 

domestic violence.  AzCADV provides information and education necessary to advocate for 

legislative and systems reform in domestic violence and other related issues.  AzCADV also 

works to ensure that the voice of battered women and their children is heard in the Arizona 

Legislature and in the United States Congress.  

 

v.  Technical Assistance 

 

On-site and telephone consultation is provided by AzCADV to domestic violence service 

providers and allied professionals.   Our staff can provide technical assistance on issues such as: 

 

 Program planning and development 

 Evaluation and outcome measurement 

 Total quality improvement techniques 

 Volunteer coordination 

 Budgeting and management information systems 

 Board of trustee training and development 

 Grant and Proposal writing 

 Cultural diversity 

 Best Practice standards 

 Literature searches and research 

 

vi. Training  

 

AzCADV provides a number of training opportunities for professionals and community 

members throughout the year.  Some of the trainings include:  The Sharing Experience, Lay 

Legal Advocacy Training, Confidentiality Training, Speaker’s Bureau Training Community-

based Training, DV 101 and Teen Dating Violence. 

 

 

mailto:info@azcadv.org
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Section One: The Dynamics of Domestic Violence 
 

A. Introduction  
 

1. What is domestic violence? 
Domestic violence is a pattern of behavior that includes the use or threat of violence and  

intimidation for the purpose of gaining power and control over another person. 

 

Violence is characterized by: 

Physical Abuse Emotional Abuse 

Isolation Sexual Abuse 

Economic Abuse  

(Pennsylvania Coalition Against Domestic Violence, 

The Impact of Domestic Violence Fact Sheet, 1997) 

 

There is a profound difference between experts' definition of domestic violence and domestic 

violence under the law. According to Susan Schechter, one of the early leaders in the field of 

domestic violence: 

 

Battering is a pattern of coercive control that one person exercises over another. 

Abusers use physical and sexual violence, threats, emotional insults and economic 

deprivation as a way to dominate their partners and get their way. Relationships in 

which one partner uses assault and coercion can be found among married and 

unmarried heterosexuals, lesbians, and gay males. Battering is a behavior that 

physically harms, arouses fear, prevents an individual from doing what she/he 

wishes or forces her/him to behave in ways she/he does not want to. 

 

This definition clearly recognizes that domestic violence is both covert and overt and may occur 

in any intimate relationship. 

 

2. The Prevalence of DV  
 

Accurate identification of the prevalence of domestic abuse is difficult because many women are 

reluctant to report abuse or seek help because doing so may expose them to further harm. 
(Mintz, Levin, Cohn, Ferris, Glovsky, and Popeo, P.C., Amici Curiae US vs. Emerson, 1999) 

 

Nearly 1 in 3 women in the United States reports experiencing violence by a current or former 

spouse or boyfriend at some point in their life. 
(Center for Disease Control and Prevention, 2011) 

 

Approximately 80% of female victims experienced their first rape before the age of 25 and 

almost half experienced the first rape before age 18 (30% between 11-17 years old and 12% at or 

before the age of 10). 
(National Intimate Partner and Sexual Violence Survey, Center for Disease Control and Prevention, 2010) 
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3.   Who are the victims? 
 

In 2002, about 22% of murders were attributed to family violence.  In 58% of these family 

murders, the victim was female. Of all murders of females in 2002, family members were 

responsible for 43%.   (U.S. Department of Justice: Family Violence, 1998-2002) 

 

In 2001, intimate partner violence made up 20% of violent crime against women, while only 3% 

of violent crimes against men were committed by an intimate partner. 
(U.S. Department of Justice: Intimate Partner Violence, 1993-2001, 2003, NCJ-197838) 

 

Domestic violence occurs regardless of age, race, ethnicity, mental or physical ability, 

socioeconomic status, sexual orientation/identity, or religious background. 
(Pennsylvania Coalition Against Domestic Violence, Impact of Domestic Violence Fact Sheet, 1997) 

 

Domestic violence is statistically consistent across racial and ethnic boundaries. 
(Bureau of Justice Statistics Special Report: Violence Against Women: 

 Estimates from the Redesigned Survey, 1995, p. 3, NJC-154348) 

 

In almost nine out of ten incidents of domestic elder abuse and neglect, the perpetrator is a 

family member. 
(1998, National Elder Abuse Incidence Study) 

 

Domestic violence among gay and lesbian couples occurs in approximately 25-30 % of 

relationships- the same statistical frequency as in heterosexual relationships.  However, women 

are nearly three times more likely to report being victimized by a male partner than by a female 

partner and men are nearly twice as likely to report being victimized by a male partner than by a 

female partner.  These findings suggest that men primarily perpetrate violence, whether against 

male or female partners. 
(US Department of Justice, Extent, Nature and Consequences of Intimate Partner Violence: Findings from the National Violence 

Against Women Survey, July 2000) 

 

85% of domestic violence victims are women. 
(Bureau of Justice Statistics Crime Data Brief, Intimate Partner Violence, 2003) 

 

1 in 3 teenagers report knowing a friend or peer who has been hit, punched, kicked, slapped, 

choked or physically hurt by their partner. 
(Love is Not Abuse, Teen Dating Abuse Survey, 2006) 

 

Seventy-eight percent of stalking victims are women. Women are significantly more likely than 

men (60% and 30%, respectively) to be stalked by intimate partners. Eighty percent of women 

who are stalked by former husbands are physically assaulted by that partner and 30% are 

sexually assaulted by that partner. 
(Center for Policy Research, Stalking in America, July 1997) 

 

4.   Who are the perpetrators? 
 

As many as 95% of domestic violence perpetrators are male. 
(A Report of the Violence Against Women Research Strategic Planning Workshop sponsored by the  

National Institute of Justice in cooperation with the US Department of Health and Human Services, 1995) 
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Much of female violence is committed in self-defense, and inflicts less injury than male violence. 
(Chalk & King, eds., Violence in Families: Assessing Prevention & Treatment Programs, National Resource Council and 

Institute of Medicine, p. 42 (1998). 

 

5. The Effects on Children 
 

In about 43% of households where intimate partner violence occurs, the woman has children 

under the age of 12. 
(Bureau of Justice Statistics Report, Intimate Partner Violence, US Department of Justice, 2000) 

 

15.5 million U.S. children live in families in which partner violence occurred at least once in the 

past year, and 7 million children live in families in which severe partner violence has occurred. 
(McDonald, Renee, Ernest N. Jouriles, Suhasini Ramisetty-Mikler, Estimating the Number of American Children Living in 

Partner Violent Families,  Journal of Family Psychology, 2006, p. 137-142) 

 

A child’s exposure to the father abusing the mother is the strongest risk factor for 

transmitting violent behavior from one generation to the next. 
 (Report of the American Psychological Association Presidential Task Force on Violence in the Family, APA, 1996) 

 

Approximately 50% of men who abuse women also abuse children. 
(Ver Steegh, Nancy.  The Silent Victims: Children and Domestic Violence. William Mitchell Law Review, 2000) 

 

40% of men used violence against their wife post-seperation.  16% of the time it was during 

exchanges of the children. 
(Arizona Coalition Against Domestic Violence, Battered Mothers’ Testimony Project: A Human Rights Approach to Child 

Custody and Domestic Violence, 2003) 

 

In spite of evidence of violence against the women and/or their children, the courts 

consistently ordered sole or joint custody to the perpetrators in 74% of the cases in 

Maricopa County and 56% of the cases in the other counties combined. 
(Arizona Coalition against Domestic Violence, Battered Mothers’ Testimony Project: A Human Rights Approach to Child 

Custody and Domestic Violence, 2003) 

 

6.  Impacts of Domestic Violence 
 

On average, more than 3 women are murdered by their husbands or boyfriends in this country 

every day. 
(Bureau of Justice Statistics Special Report, “Intimate Partner Violence and Age of Victim 1993-99,” 2001) 

 

As of October 17, 2008, 99 people have died in domestic incidents this year. 
(Arizona Coalition Against Domestic Violence, Domestic Violence Related Homicides, 2008) 

 

There were a total of 103 domestic violence related deaths in 2010. 
(Arizona Coalition against Domestic Violence, AZ Domestic Violence Fatality Report, 2010) 

 

More female homicides were committed with firearms (52%) than with all other weapons 

combined. 
(Violence Policy Center, When Men Murder Women: An Analysis of 1997 Homicide Data, 1999 p.3) 
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The United State Department of Justice has reported that a current or former spouse or partner 

injured 37% of all women who sought medical care in hospital emergency rooms for violence 

related injuries. 
 (Center for Disease Control and Prevention, Costs of Intimate Partner Violence Against Women in the United States, 

2003) 

 

A National Institute of Justice study estimates that domestic violence accounts for almost 15% of 

total crime costs—$67 billion per year. 
(Victim Cost and Consequences: A New Look, National Institute of Justice Research Report, 1996) 

 
Nationally, health related costs of intimate partner violence against women exceed $5.8 

billion annually, with $4.1 billion spent on direct medical and mental health care. 
(Center for Disease Control and Prevention, Costs of Intimate Partner Violence Against Women in the United States, 2003) 

 

Victims of intimate partner violence lost almost 8 million days of paid work because of the 

violence perpetrated against them by current or former husbands, boyfriends and dates. 
(Costs of Intimate Partner Violence Against Women in the United States, Center for Disease Control and Prevention, 2003) 

 

7.  Types of Abuse 
 

When the general public thinks about domestic violence, they usually think in terms of physical 

assault that results in visible injuries to the victim. This is only one type of abuse. There are 

several categories of abusive behavior, each of which has its own devastating consequences. 

Lethality involved with physical abuse may place the victim at higher risk but the long-term 

destruction of personhood that accompanies the other forms of abuse is significant and cannot be 

minimized. 

 

a. Physical Abuse 

 

According to the AMEND Workbook for Ending Violent Behavior, physical abuse is “any 

physically aggressive behavior, withholding of physical needs, indirect physically harmful 

behavior, or threat of physical abuse” (AMEND, p. 4). This may include but is not limited to: 

 

 Hitting, kicking, biting, slapping, shaking, pushing, pulling, punching, choking, beating, 

scratching, pinching, pulling hair, stabbing, shooting, drowning, burning, hitting with an 

object, threatening with a weapon, or threatening to physically assault. 

 Withholding of physical needs including interruption of sleep or meals, denying money, 

food, transportation, or help if sick or injured, locking victim into or out of the house, 

refusing to give or rationing necessities. 

 Abusing, injuring, or threatening to injure others like children, pets, or special property. 

 Physically restraining a victim against his or her will, such as trapping him or her in a 

room, blocking the exit, or holding him or her down. 

 Hitting or kicking walls, doors, or other inanimate objects during an argument, throwing 

things in anger, or destroying property. 

 Holding the victim hostage. 
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An Example: 
He kept pushing my head against the glass in the window. He kept telling me, "Shut up, shut up," and he kept on 

pushing my head. Then we got home and he started trashing the house. We had these plastic shelves for the kids’ toys – 

he broke them and tore molding off the doors. 

-Tanya 

b. Emotional Abuse 

 

According to the AMEND Workbook for Ending Violent Behavior, emotional abuse is “any 

behavior that exploits another’s vulnerability, insecurity, or character.”  Such behaviors 

include continuous degradation, intimidation, manipulation, brainwashing, or control of another 

to the detriment of the individual. (AMEND, p. 3). This may include but is not limited to: 

 

 Insulting or criticizing the victim in order to undermine his or her self-confidence. This 

includes public humiliation, as well as actual or threatened rejection. 

 Threatening or accusing the victim, either directly or indirectly, with intention to cause 

emotional or physical harm or loss. For instance, threatening to kill the victim, commit 

suicide, or both. 

 Using reality-distorting statements or behaviors that create confusion and insecurity in 

the victim like saying one thing and doing another, stating untrue facts as truth, and 

neglecting to follow through on stated intentions. This can include denying the abuse 

occurred and/or telling the victim he or she is “making up” the abuse. It might also 

include “crazy making” behaviors like hiding the victim’s keys and berating him or her 

for losing them. 

 Consistently disregarding, ignoring, or neglecting the victim’s requests and needs. 

 Using actions, statements or gestures that attack the victim’s self-esteem and self-worth 

with the intention to humiliate. 

 Telling the victim that he or she is mentally unstable or incompetent. 

 Forcing the victim to take drugs or alcohol. 

 Not allowing the victim to practice his or her religious beliefs, isolating him or her from 

the religious community, or using religion as an excuse for abuse. 

 Using any form of coercion or manipulation that is disempowering to the victim. 

 

An Example: 
He took everything that he knew about me and used it against me. Any of the things that were my weakness or my 

insecurities, like not being able to have children, or the fact that all these men dumped me, he’d say things like: 

"Boy, this really makes me a great man, doesn’t it. Thirty years old, got a hold of a thirty-eight year old has-been 

with huge tits and no children." … Words to hurt, words to stab -- anything that could cut deep is what he used.  

-Judy 

 

c.  Sexual Abuse 

 

Sexual abuse is “using sex in an exploitative fashion or forcing sex on another person.”  

Having consented to sexual activity in the past does not indicate current consent. Sexual abuse 

may involve both verbal and physical behavior. This may include, but is not limited to: 
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 Using force, coercion, guilt, or manipulation without regard to the victim’s desires to 

have sex. This may include making the victim have sex with others, have unwanted 

sexual experiences, or be involuntarily involved in prostitution. 

 Exploiting a victim who is unable to make an informed decision about involvement in 

sexual activity because of being asleep, intoxicated, drugged, disabled, too young, too 

old, or dependent upon or afraid of the perpetrator. 

 Laughing or making fun of another’s sexuality or body, making offensive statements, 

insulting, or name-calling in relation to the victim’s sexual preferences/behavior. 

 Making contact with the victim in any non-consensual way, including unwanted 

penetration (oral, anal or vaginal) or touching (stroking, kissing, licking, sucking or using 

objects) on any part of the victim’s body. 

 Exhibiting excessive jealousy resulting in false accusations of infidelity and controlling 

behaviors to limit the victim’s contact with the outside world. 

 Having affairs with other people and using that information to taunt the victim. 

 Withholding sex from the victim as a control mechanism. 

 

Examples: 
He said, "I’m going to tell you something. I never loved you; I used you. I feel nothing for you. I look at you and I 

feel total disgust that I ever married you. I never loved you because I think you’re fat, you’re ugly, I think you’re a 

bitch, and the best thing I ever did was leave you." He goes "I cannot believe you took me back after I cheated on 

you every year. Just remember that. You’re fat, you’re ugly, and you’re the worst thing that ever happened to me. I 

have a great woman now, she’s got a nice body, and she gives me great sex." And he just laughed, laughed the 

whole way out the door, lit a cigarette in his girlfriend’s car, and just stayed there in my driveway for awhile, 

laughing. 

-Tanya 

 

The first time he ever really beat me up, he accused me of flirting with another man. I was not even 16 years old. 

-Annie 

 

d. Verbal Abuse 

 

Verbal abuse is any abusive language used to denigrate, embarrass or threaten the victim. 

This may include but is not limited to: 

 

 Threatening to hurt or kill the victim or his or her children, family, pets, property or 

reputation. 

 Name-calling (“ugly,” “bitch,” “whore,” or “stupid” for example). 

 Telling the victim he or she is unattractive or undesirable. 

 Yelling, screaming, rampaging, terrorizing or refusing to talk to victim. 

 

An Example: 
He’d tell me I could not do anything -- over and over and over. I used to get sick a lot, because he made me feel that 

way ... switch it around to where it was all my fault, so it was my problem.  

-Jill 
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e. Financial Abuse 

 

Financial abuse is a way to control the victim through manipulation of economic resources. 

This may include but is not limited to: 

 

 Controlling the family income and either not allowing the victim access to money or 

rigidly limiting access to family funds. This may also include keeping “financial secrets” 

or hidden accounts, putting the victim on an allowance or confiscating the victim’s 

paycheck. 

 Causing the victim to lose a job or preventing him or her from taking a job. Abusers can 

make their victims lose their jobs by making them late for work, refusing to provide 

transportation to work, or by calling and harassing them at work. 

 Spending money designated for necessities (i.e. food, rent, utilities) on non-essential 

items (i.e. drugs, alcohol, stereo equipment, hobbies). 

 

An Example: 
I had a secret bank account, which he found out about. So then I started sneaking money around the house. It was not 

much before I left, maybe fifty bucks, but it was enough. He’d never go in his closets and stuff, so I’d stick it in his 

clothes pockets. He only wore certain jackets, so I put it in the ones he never wore for years.   

-Jill 

 

f. Control 

 

Controlling behavior is a way for the batterer to maintain dominance over the victim. The 

batterer feels justified in using controlling behavior. This behavior is often subtle, almost 

always insidious and pervasive. This may include but is not limited to: 

 

 Checking the mileage on the odometer following the victim’s use of the car. 

 Monitoring phone calls, using caller ID or other monitoring devices, or not allowing the 

victim to make or receive phone calls. 

 Not allowing the victim freedom of choice in terms of clothing styles, makeup or 

hairstyle.  

 Calling or coming home unexpectedly to “check up on” the victim. This may initially 

appear to be a loving gesture, but soon becomes a sign of jealousy or possessiveness. 

 Invading the victim’s privacy; he or she is not allowed personal time or space. 

 Forcing or encouraging dependency by making the victim believe that he or she is 

incapable of surviving or performing simple tasks without the batterer. 

 Using children to control the victim by having them spy on him or her, threatening to kill, 

hurt or kidnap them, physically and/or sexually abusing them, and threatening to call 

Child Protective Services if the victim leaves the relationship. 

 Using a global positioning system (GPS), a satellite-based navigation system, to keep 

track of, stalk or harass the victim.   
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Examples: 
He controlled everything. He planned the meals; he decorated the house. ... I had to ask him for money and for 

groceries, and he’d ask me what for, what do you need, and made it count for everything. If I stopped and got a 

yogurt, I got in trouble for it. It was really nuts. 

-Judy 

He’d go one way, or the other. If he saw me wearing something I felt comfortable with, he’d ask, "Why are you 

dressing like an old lady?" Or it’d be a putdown, with, "Are those pants too tight?" It’d be one way or the other; it 

really did not matter. ... 

-Annie 

g. Isolation 

 

Isolation is a form of abuse often closely connected to controlling behaviors. It is not an isolated 

behavior, but the outcome of many kinds of abusive behaviors. By keeping the victim from 

seeing who he or she wants to see, doing what he or she wants to do, or setting and meeting 

his or her own goals, a batterer can effectively isolate the victim from the resources 
(personal and public) that may empower him or her to leave the relationship. By keeping the 

victim socially isolated, the batterer prevents contact with those who will contradict his 

perceptions and beliefs. Isolation often begins as an expression of love, with statements like “if 

you really loved me you would want to spend time with me, not your family.” As it progresses, 

isolation expands, limiting or excluding a victim’s contact with anyone but the batterer. 

Eventually, the victim is left totally alone and without the internal and external resources needed 

to escape the relationship. 

 

Some victims isolate themselves from existing resources and support systems because of the 

shame they feel about bruises and other injuries. They may also be concerned about their 

batterer’s behavior in public, or his or her treatment of friends and family. Self-isolation may be 

a result of the victim’s fear of public humiliation, as well as fear of harm to self or others. The 

victim may also feel guilty for the abuser’s behavior, the condition of the relationship, or a 

myriad of other reasons, depending on the messages received from the abuser. 

 
(This section contains material adapted from the Women’s Center and Shelter of Greater Pittsburgh Volunteer Training Manual 

and AMEND.) 

 

An Example: 
I have two sisters who live here. They gave up on asking me to go places and do things with them. … So I’d ask them, 

why don’t you come over to my place, and we’ll sit in the pool and we’ll visit and I’ll fix lunch and I’ll do all of this. It 

was not because I wanted to do all the cooking and entertaining; it was because I was conditioned that I could at least 

see them and he is not going to get nervous. … I was constantly trying to figure out, how can I have a little joy?  

-Annie 

 

 

B. Dynamics Of Power And Control  

                                                                                                                  
 

Many authors have described the phenomenon of “power and control” demonstrated in abusive 

relationship. It is based on the cultural belief in the appropriateness of male dominance in 

relationships. This imbalance of power puts the abuser in a superior position while maintaining 
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the victim’s subservience. It leaves her feeling powerless, dehumanized, and incapable of 

independent thought or decision-making. 

 

 
 

 

Below are two wheels and charts that demonstrate how power and control can be manifest: 

 

The Domestic Abuse Intervention Project in Duluth, Minnesota developed a chart entitled the 

Power and Control Wheel, which describes the components of power and control. At the core 

is the abuser’s need for power and control over the victim; this need manifests itself through 

physical and emotional abuse, economic abuse, and sexual abuse, as well as mistreatment of 

children, use of male privilege, intimidation, and isolation.  

 

Biderman’s Chart of Coercion As It Relates to Domestic Violence represents a two-page chart 

that outlines the different types of behaviors that abusers will often use in order to control their 

victims.  It also sets forth the effects these behaviors will oftentimes have on their victims, as 

well as specific examples of those behaviors.   

 

In contrast, the Equality Wheel visually represents the components of a healthy relationship.  
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POWER AND CONTROL WHEEL 
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BIDERMAN’S CHART OF COERCION 

As It Relates to Domestic Violence  

GENERAL 

METHOD  
Effects & Purposes  In An Abusive Relationship  

Isolation   Deprives victim of all 

social support for the 

ability to resist  

 Develops an intense 

concern with self  

 Makes victim dependent 

upon the interrogator  

 The abuser deliberately isolates the partner from friends 

& family  

 Abuser convinces friends that it is really the partner who 

is crazy, causes problems of the relationship, or needs 

help  

Monopolization 

of perception  

 Fixes attention upon 

immediate predicament; 

fosters introspection  

 Eliminates stimuli 

competing with those 

controlled by captor  

 Frustrates all actions not 

consistent with 

compliance  

 Her attention becomes focused on how to keep abuser 

from becoming angry and how to avoid problems  

 Sabotages or won't let her work, attend schools or have 

interests outside the home or relationship  

 Makes her responsible for meeting abuser's wants and 

needs  

 Becomes abusive or violent when she does something 

abuser doesn't want her to do.  

Induced physical 

and   

mental 

exhaustion   

 Weakens physical and 

mental ability to resist  

 Makes her do most or all of the work at home.  

 Keeps arguments or assaults going for hours.  

 Won't allow to sleep or interrupts sleep  

Threats   Cultivates anxiety and 

despair  

 Abuser makes partner fearful of what could happen  

 Makes threats to take children or not support them, hurt 

or kill her r loved ones, damage her reputation, find her 

no matter where she goes, make it so nobody else would 

want her, commit suicide   
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The abused:  

 Despairs of any change in the situation.   

 Shows symptoms of depression.  

Occasional 

indulgences  

 Provides positive 

motivation for 

compliance.  

 Hinders adjustment to 

deprivation.  

 Abuser may behave like the person they fell in love with, 

promise or appear to change, be loving or supportive, 

buy gifts, start counseling, or apologize.  

The abused:  

 Believes they have finally reached the accepted standard 

and pattern of abuse will stop.  

Demonstrating 

‘omnipotence'  

 Suggests futility of 

resistance.  

 Suggests that no matter where she goes, abuser will find 

her, seems to know about things she's done or 

conversations she's had, claims to have powerful 

connections  

The abused: 

 Accepts powerlessness. Accepts the pattern of behavior 

by the abuser as normal.  

Degradation   Makes cost of resistance 

appear more damaging to 

self esteem than 

capitulation.  

 Reduces prisoner to 

“animal level” concerns.  

 Calls her names, humiliates her in front of children or 

others, forces her to do things which feel degrading to 

her.  

The abused:  

 Feels disgraced and humiliated. Loses all will to resist.  

Enforcing trivial 

demands  

 Develops habit 

compliance.  

 Abusers often require a partner to do something 

that doesn't need to be done or that could easily be 

done by the abuser.  

 The abused accepts habit of compliance.  
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EQUALITY WHEEL 
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C. Factors Relating to --and Potential Predictors of-- Domestic Violence 
 

The following are examples of behavior patterns and factors that relate to the abuse or quite 

possibly predict whether a person may abuse an intimate partner: 

 

 Abuse Before Marriage: Physical abuse during courtship is a guarantee of later abuse. 

Once violence becomes part of the couple's dynamics, there is a tendency for this 

behavior to increase in frequency and severity. 

 Alcoholism and Drug Addiction: Drinking is an excuse for the violent behavior, not the 

cause; however, abusive behavior often worsens when drugs or alcohol are used. 

Research has shown that between 40 and 90 percent of reported physical violence 

between couples involves drinking. 

 Bad Temper: An inability to handle frustration is a warning sign that indicates potential 

physical abuse. If relatively minor incidents cause someone to seriously overreact, that 

person will probably not be able to handle many of the normal frustrations of an intimate 

relationship. 

 Closed-Mindedness: The abuser’s way is the only way.  Makes decisions without regard 

to the victim’s wants or needs. 

 Cruelty to Animals: Cruelty to animals (savagely beating a dog or another pet) is a 

strong indication of a potential abuser.  

 Extreme Possessiveness: Perpetrators of domestic violence will go to extreme lengths to 

isolate and control their partners. 

 Extreme Jealousy: Many abusers also routinely accuse their partners of having other 

sexual relationships. Batterers also tend to be jealous, not only of other intimate 

relationships, but of the victim’s relationships with friends and family. Jealous behavior 

includes monopolizing the victim’s time and/or wanting to know where the victim is at 

all times. 

 Minimizes The Violence: Often the abuser will minimize and deny the violence both to 

him or herself and to others. In the strictest sense, these abusers are not lying; they are 

deluding themselves. "I didn't hit her" or "I just pushed her a little bit" are almost 

universally uttered denials. Sometimes, awareness of his or her own behavior is so totally 

repressed that the abuser will notice victim’s injury, inflicted the night before, and ask, 

"What happened to you?" 

 Traditional Ideas: A male abuser might have traditional ideas about what a man should 

be and what a woman should be. For example, that the woman should stay at home, take 

care of her husband, and follow his wishes and orders. 

 Unpredictable Behavior: The victim frequently cannot predict what will bring on a 

beating. The batterer may go through extreme highs and lows, almost as if he or she is 

two different people--extremely kind one moment and extremely cruel a few minutes 

later. 

 Use of Force or Violence to Solve Problems:  For example, a young man who has a 

criminal record for violence, gets into fights, or likes to act tough is likely to act the same 

way with his wife and children. Behaviors such as demonstrating a quick temper, 

overreaction to little problems and frustration, punching walls, or throwing things when 

he is upset may be a sign of a person who will work out bad feelings with violence. 
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 Verbal Abuse: Barrages of derogatory labels are heaped upon the victim and mind 

games are rampant. Some verbal abuse is less obvious and can be so subtle that the 

victim is unable to identify the intent of the words. 

 Violent Family of Origin: 80% of abusive partners have been abused as children or have 

witnessed abuse. Children who experience or witness abuse may think of abuse as normal 

behavior. 

 Weapons: The fact that a person threatens to use guns, knives or other lethal instruments 

against others may be an indication that this person is an abuser. 

 

D. Why Does He Abuse? 
 

Batterers behave abusively to control their partner’s behavior, thereby achieving and maintaining 

power over their partners and getting their own needs and desires met quickly and completely. 

There are also many secondary benefits of violence to the batterer. A batterer may choose to be 

violent because the person finds it fun to terrorize their partner, because there is a release of 

tension in the act of assault, because it demonstrates manhood-if the abuser is a man, or because 

violence is erotic for the person. Violence is a learned behavior and batterers choose to use 

violence. The victim is not part of the problem. The victim may accept responsibility for 

“causing” the batterer to “lose his temper,” but the truth is that all abusers must be held 

accountable for their behavior. 

 

E. The Faces of Domestic Violence? 
 

Domestic Violence Victims: 

 

 Are from every race, ethnicity, religion, education and socio-economic group. 

 Are married, divorced and single. 

 Are heterosexual, homosexual or bisexual. 

 Are young or old.  

 May or may not have children. 

 May or may not have seen violence in the home as a child. 

 May be of any size or strength. 

 May or may not have mental or physical disabilities. 

 May be from a rural area, a town, or an urban area. 

 May be passive or aggressive or assertive. 

 May have great self-esteem or low self-esteem. 

 May be isolated or may have an active community life. 

 May be economically dependent or may have a good job and income. 

 May be alcoholic, drug addicted or sober. 
 

(Excerpts from A CURRENT ANALYSIS OF THE BATTERED WOMEN’S MOVEMENT by the NNEDV: 

Battered Women/Formerly Battered Women’s Task Force) 

 

There is no “typical” person who will be battered. 
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F. Why Do They Stay? 
 

There are many reasons why victims of domestic violence stay in the abusive relationship. They 

stay for all the same reasons anyone stays in a relationship. The relationship, as well as its good 

and bad aspects, is complicated by many factors. 

 

1. Some of those factors of why victims remain in abusive relationships may include: 

 

 Fear: The abuser may have threatened to hurt or kill the victim and/or the victim’s 

children, family members, friends, or others if the victim ends the relationship. In fact, 

the most dangerous time for the victim is when s/he is leaving the abuser.  There may 

have been threats to commit suicide, murder-suicide or abduct the children.  If there has 

been a history of physical violence, the victim will likely believe that the abuser is 

capable of being violent. 

 Isolation: Often the abuser will allow the victim limited contact with the outside world. 

The abuser’s threats or embarrassment over bruises may keep the victim from connecting 

with friends and family. 

 Lack of social and institutional support systems: Often when victims of domestic 

violence do seek help from family, friends, clergy, medical and mental health 

professionals, they get responses that are not helpful. They may be discouraged from 

leaving, disbelieved, or be encouraged to leave the relationship before they are ready. 

They may “burn out” their support system. 

 Dependency: She may be financially, emotionally, or socially dependent on him. Her 

social status and sense of self may depend on continuing the relationship. His income 

producing capabilities may exceed hers. Even if it does not appear to be the case, she 

believes she will not be able to exist without him. 

 Love: Despite the abuse, he or she may be very loving at times. The victim may still love 

the abuser, and this makes leaving even more complicated.  

 Low self-esteem or self-concept: One of the effects of repeated insults, blame, and 

physical assault is the destruction of self-concept. Despite the victim’s attempts to 

appease the abuser, the abuse continues. The victim may begin to feel incapable of 

managing life. Isolation, lack of job skills, and the responsibility of small children may 

contribute to this problem. 

 Secrecy: Because the abuse most often occurs in the privacy of the home, it remains a 

secret to the outside world. By leaving, the victim is revealing the shameful secret to the 

world. 

 Traditional views of marriage and the role of women: Often the physical abuse does 

not start until after marriage. For women with traditional attitudes about the sanctity of 

marriage, leaving the relationship violates deeply held religious and/or cultural beliefs. 

When children are involved, the need for both parents to raise the children may keep the 

couple together. 

 Immigration Status:  Many victims depend on their abuser for being in the U.S..  These 

victims may feel isolated because of the language barrier, they may be unaware of 

support services in the community and they may be afraid of being deported if they call 

the police.  Also abusers may threaten to have them deported. 
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2. Some Statistics to Consider  

 

Women are 90-95% more likely to suffer from domestic violence than are men.  Callie Marie 

Rennison & Sarah Welchans, U.S. Department of Justice, Intimate Partner Violence, 2000. 

 

A comprehensive study released in 2005 found that one out of every four homeless women is 

homeless because of violence committed against her. 
The Experience of Violence in the Lives of Homeless Women, 2005 by Jana Jasinksi. 

 

Nearly 1 in 5 women have been raped in their lifetime while 1 in 71 men have been raped in their 

lifetime.  
National Intimate Partner and Sexual Violence Survey, Center for Disease Control, 2010. 

 

 

Women are at an increased risk of harm shortly after separation from an abusive partner.  

Separated women are 3 times more likely than divorced women and 25% more likely than 

married women to be victims of violence at the hands of an intimate partner. 
Ronet Bachman and Linda Salzman, Bureau of Justice Statistics, Violence Against Women:  Estimates from the 

Redesigned Survey, 2000. 

 

Women who experienced domestic violence were more likely to experience spells of 

unemployment, health problems and be welfare recipients. 
U.S. General Accounting Office, Domestic Violence Prevalence and Implications for Employment among Welfare 

Recipients, 1998. 

 

G. Domestic Violence Is Not A Mental Health Issue 
 

Domestic violence is not a family problem that can be fixed through family or marital 

counseling. It is a socially reinforced, learned behavior that allows and encourages men to 

dominate and control women (Ferraro, 1997). 

 

Domestic violence victims do not invite abuse and are not helpless, weak, incapable, 

incompetent, or crazy. Violent actions are the responsibility of the batterer who chooses to act 

violently (Bowker, 1993). 

 

Domestic violence is not caused by drug or alcohol use (Browne, 1997; Gelles, 1993). According 

to one study, 1/3 of abusive men are abusive whether they are drunk or sober, and 1/3 do not 

drink at all (Women's Center and Shelter of Greater Pittsburgh Volunteer Training manual). 

 

Domestic violence is not caused by unemployment or underemployment. The incidence of 

abusive behavior may increase during stressful times, but stress is not the cause of the abuse 

(Browne, 1997). 

 

No matter what, domestic violence is not a mental health issue. It is a crime. 
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Section Two: Advocacy 
 

A. What Is Advocacy? 
 

Broadly defined, advocacy consists of any effort or action aimed at social change on 

behalf of oneself, another person, or a cause. There are various types of advocacy, 

many of which fall into one or more of the following categories: 

 

1. Self-Advocacy 
The act of representing one’s own rights and interests with the goal of finding a 

reasonable solution to a problem. Another word for self-advocacy is empowerment, 

which is the goal of all other forms of advocacy. 

 

2. Individual Advocacy 
The act of speaking or acting on behalf of another individual with the goal of changing 

the practices of people or institutions that prohibit justice for that individual.  Individual 

advocacy involves active or passive intervention into an unjust situation or system on 

behalf of a person who requests such assistance. 

 

3. Systems or Group Advocacy 
The act of influencing social and political systems to bring about changes for groups of 

people. Often this type of advocacy takes place within a coalition of people, united 

around a social problem. The group works to change laws to address the problem, alter 

social conditions that prohibit recognition of the problem, and establish needed services 

for the people directly impacted by the problem. 

 

4. The Process of Legal or Representative Advocacy 
The act of litigating and legislating to establish and maintain the legal rights of a person 

or group of people impacted by a social problem. This form of advocacy may occur in 

various social situations and legal arenas. 

 

 

 

 

A Lay Legal Advocate should focus on providing information and resources in 

order to empower the survivor to navigate the legal system. The primary job of a 

legal advocate is to act as an interpreter between the participant and the legal 

system.  Lay Advocates may also provide education/assistance in the following 

areas:  case management, shelter support services, hotline referrals, training, 

crisis intervention, law enforcement, court proceedings, victims rights and legal 

rights. 
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B. Advocacy At a Glance 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
This chart was adapted from “Advanced Justice Systems Advocacy:  Working in the Civil Legal System,” Ohio 

Domestic Violence Network, 2007. 

   

Role of the Advocate Skills of the Advocate 

 

1.  Provide moral support to develop  

confidence necessary to use institutions 

rather than be used by them.   

 

1.  Good communication skills; active listening, 

empathy, appropriate use of self-disclosure, owning 

feelings. 

2.  Help the victim identify her needs 

and preferred outcomes. 

2.  Knowledge of and comfort with cultural groups and 

life-styles different from our own.  Knowledge of the 

legal and social systems impinging the battered woman. 

 

3. Provide assistance in identifying her 

strengths and resources, as well as the 

barriers to achieve her goals. 

 

3.  Critical thinking, assessment and strategic planning. 

4. Assist with information to learn how 

the system works, its rules, structures, 

and procedures, including limitations. 

4.  Knowledge of the legal and social systems and of 

community resources and how to utilize them. 

5. Help her generate new and explore 

all available options and possible 

consequences.  

5.  Ability to teach and use critical thinking, problem-

solving and strategic planning skills. 

6. Assist her in developing strategies 

and formulating clear requests for 

action. 

 

6. Basic speaking/presentation skills. 

7. Facilitating rehearsal of selected 

actions.  

7. Evaluation and reformulation skills. 

8. Assist her in documentation of her 

requests for action and the institutional 

responses received. 

8.  Reading and writing skills for persuasion and 

documentation. 

9.  Assist in re-formulating strategies or 

developing new ones if initial efforts 

fail. 

9. Knowledge of the specific rules, procedures, and 

laws affecting the institution in question. 

10. Assist in identifying other options 

or advocates, when strategies fail.  

Assist in evaluating what she has 

learned. 

10. Knowledge of the advocate’s own limitations and 

available alternatives.   Evaluation skills. 
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C. Types of Lay Legal Advocates  
 

The following are different types of legal advocates who provide services: 

 

1. Lay Legal Advocate: 

A person who provides information and explains options and rights within all aspects of the legal 

system, but cannot provide legal advice. This person is usually employed by a non-governmental 

agency and provides services to individuals who may or may not already be involved in the legal 

system. A lay legal advocate usually provides information and resources for all legal systems, 

not just criminal. 

 

 

2. Crime Victim Advocate/Victim Witness: 

According to A.R.S. §13- 4401(5), a crime victim advocate is a person who “is employed or 

authorized by a public or a private entity to provide counseling, treatment or other supportive 

assistance to crime victims.” This person who is usually employed within a governmental agency 

(e.g., the prosecutor or county attorney’s office) who is part of the legal system. Crime victim 

advocates also provide information and explain options and rights within the legal system. They 

usually do not provide services unless the “victim” is already part of the criminal justice system 

and has a case being prosecuted. 

 

3. Attorney/Legal Representation: 

An attorney is a legal agent who can act on behalf of another person in a legal proceeding. The 

action of one person standing in for another-- so as to have the same legal rights and obligations 

of the person being represented-- constitutes legal representation. An attorney may act as a city 

or county prosecutor, an attorney in private practice or a defense lawyer who provides legal 

services as part of a legal aid or human services program. 

 

In order to educate survivors about the legal system, advocates will need to explore the pros and 

cons of each individual’s situation and explain how the legal system may and should respond. 

Part of the explanation may include distinctions between criminal and civil matters, as well as a 

discussion about relevant laws and victims’ rights. If advocates are available, survivors may also 

need support while filing court papers or attending hearings on their cases. Although it is 

dependent upon how an agency provides legal advocacy services, it is not likely an advocate will 

need to schedule a separate intake or have case files specific to this service for each survivor. 
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D. Unauthorized Practice of Law 

 
On January 15, 2003, the Arizona Supreme Court instituted new rules regarding the regulation of 

the practice of law, which became effective on July 1, 2003. Rule 31(a)(2)(A) defines “practice 

of law” to mean “providing legal advice or services to or  

for another” by: 

 

 preparing any document in any medium intended to affect or secure legal rights for a 

specific person or entity; 

 preparing or expressing legal opinions; 

 representing another in a judicial, quasi-judicial, or administrative proceeding, or other 

formal dispute resolution process such as arbitration or mediation; 

 preparing any document through any medium for filing in any court, administrative 

agency or tribunal for a specific person or entity; or 

 negotiating legal rights or responsibilities for a specific person or entity 

 

Rule 31(a)(2)(B) goes on to describe “unauthorized practice of law” as: 

 

 engaging in the “practice of law,” as defined above, without being an active member of 

the state bar; or 

 using the designations “lawyer,” “attorney at law,” “counselor at law,” “law,” “law 

office,” “J.D.,” “Esq.,” or other equivalent words by any person or entity who is not 

authorized to practice law, the use of which is reasonably likely to induce others to 

believe that the person is authorized to engage in practice of law in this state. 

 

An advocate can help survivors fill out a worksheet, because this is something that they can do 

themselves, and does not require legal training.  Mediating between the survivor and the court 

can potentially fall into the category of practicing law if the advocate is making arguments on 

behalf of the survivor.  The advocate may ask if he/she can sit in the courtroom for support, but 

each party has to agree. The advocate must advise the survivor that he/she is not a lawyer; 

therefore the survivor cannot rely on anything he/she says as legal advice.  The advocate cannot 

accept any compensation or payment in exchange for giving assistance, not even a cup of coffee                                                         
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E.  Limitations on The Role of the Lay Legal Advocate 
 

As of July 1, 2003, a lay legal advocate is able to do the following: 

 

 Tell someone how to get a Protective Order and where to get the forms 

 Give information about court procedures 

 Go to court with someone 

 Appear as an agent in proceedings before DES, DHS, or AHCCCS 

 Tell someone how and where to get divorce and/or other forms. 

 

Giving information is allowed. Advocates can assist victims in providing them with information 

about the law and court procedures; in facilitating their critical thinking about safety planning 

and legal options; and in empowering them to speak and advocate for themselves in various legal 

proceedings in which they seek relief. Advocates do not make decisions for, act on behalf of, 

speak for, or represent the victims. 

 

As of July 1, 2003, a lay legal advocate may not do the following: 

 

 Prepare any document to affect or secure legal rights 

 Negotiate on behalf of the victim. 

 Prepare any legal document for filing in court or administrative agency 

 

To avoid giving legal advice, do not answer the “should” questions (e.g., Should I ask for sole 

custody of my children? Will the judge put my kids on the Order of Protection? Should I call my 

13-year-old son as a witness?) Giving advice is strictly prohibited. 

 

F.  Violations and Sanctions 
 

Arizona Supreme Court Rule 75(a) gives the court jurisdiction over any person engaged in the 

unauthorized practice of law, as defined by Rule 31(a) discussed above. The following sanctions 

may be imposed on someone found to be in violation of Rule 31, i.e. an act found to constitute 

the unauthorized practice of law: 

 

 Agreement to Cease and Desist: Prior to formal proceeding, respondent, or person 

charged with violating the rule, agrees to stop engaging in acts found to be the 

unauthorized practice of law, to refund fees collected, to pay costs and expenses, and to 

make any other restitution. 

 Cease and Desist Order: The superior court may enter an order for respondent to 

immediately cease and desist from conduct that constitutes engaging in the unauthorized 

practice of law. 

 Injunction: The superior court, at any stage in an unauthorized practice of law 

proceeding, may enjoin a respondent from engaging in the unauthorized practice of law 

and order a respondent immediately to cease and desist such conduct. This order may be 

issued without proof of actual damages to any person. 



 33 

 Civil Contempt: The superior court may issue a civil contempt citation and determine if 

the respondent is guilty of contempt and, by order, prescribe the sanction, including 

assessment of costs, expenses, and reasonable attorney fees. 

 Restitution: If actual damages are shown, restitution may be ordered to any individual 

for money, property, or other items of value received by a respondent. 

 Costs and Expenses: Costs, expenses, and attorney’s fees relating to the proceedings 

shall be assessed against every respondent upon whom another sanction is imposed. 

 

The sanctions are very limited especially when the behavior is first detected. Thus advocates 

should not be afraid to do their work.  If there is a question, the first sanction is simply to tell you 

to stop.   

 

G.  The Immediate Role of the Advocate  
 

1. Initial Contact/Telephone 
 

As with other programs, the first contact with someone requesting legal advocacy may occur 

over the telephone. During the initial contact, an advocate should assess the caller’s situation as 

they would when answering a crisis call or a request for shelter.  The advocate should confirm 

that the person is safe and able to talk about his/her situation. Simply saying, “I’m safe” is not 

enough.  The next question should be to inquire whether the caller can describe any safety 

measures he or she has put in place so that they may assess the immediate danger. A good source 

of printable safety planning is http://www.ncadv.org, under the “getting help” section. 

 

The following are helpful hints and questions that the advocate should keep in mind: 

 

 What services are needed from the program? 

 How he or she would like to have the situation resolved? 

 What, if any, other programs the person has already contacted? This should be done so 

the advocate does not give out referrals to place(s) the caller already knows about or has 

contacted without success. 

 

It is also important for the advocate to listen carefully to what the caller identifies as the primary 

issue(s) to be resolved and to explain what services the program is able to provide. This 

discussion is important because callers need to be educated about the strengths and limitations of 

the program as well as what they can expect from the program. If the advocate or program 

cannot provide the services needed, then program staff should assist callers in finding additional 

services. For example, if a program can only provide telephone support, and a caller would like 

to be escorted by an advocate to a court hearing, then advocates responding to the call should 

provide the caller with resources and agencies able to accommodate that need. 

 

When initial contact is made, it is important the person responding to the call to determine if 

legal advocacy is the caller’s primary or only need. If there are other issues that take priority over 

the need for legal advocacy, then advocates should be sure to refer the caller to other appropriate 

services. For example, a woman may call to discuss her options [i.e. whether or not to call the 

police] because her ex-husband has just physically assaulted her. During a discussion about the 

http://www.ncadv.org/
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incident, staff determines that the caller needs medical attention for her injuries. Advocates 

should prioritize the medical need over the need for legal advocacy and provide resources for 

services. Advocates should also explain that staff at the medical facility could assist her with 

contacting the police. In such a situation, it is very helpful for advocates to know the community 

resources available in order to refer the caller to a medical facility that will screen for domestic 

violence and assist her with filing a police report. 

 

Once the caller’s issues are understood and prioritized, an advocate should focus on how legal 

advocacy can be helpful or applied to the caller’s situation. Many times individuals do not 

understand the legal system, so it is the staff’s job to explain the options, limitations, and 

possibilities available. When providing information advocates should be honest and realistic 

about what may or may not occur in the caller’s case. It is not an advocate’s responsibility to 

solve the caller’s problem; however, it is the advocate’s responsibility to empower the caller to 

help themselves. 

 

For referral purposes, if an advocate is going to refer the client to a law enforcement-based 

service (i.e. the Family Advocacy Center in Phoenix) be aware that they will do a criminal record 

check. If there is a warrant out for the survivor, he or she may be arrested. 

 

2.  Program 
 

The first step for an agency/program providing legal advocacy is to determine how the services 

will be provided. Questions and issues to consider include: 

 

 Will this be a service provided separate from shelter services, either through a hotline, a 

walk-in service or both? 

 Will staff members providing crisis support, case management, or outreach services also 

provide legal advocacy services? 

 Because legal advocacy is information and resource intensive, it is a service best 

provided by a staff member who only focuses on legal advocacy, and can keep educated 

on the many legal changes and resources. 

 

In addition to understanding the dynamics of domestic violence, a legal advocate should know 

and understand: 

 

 The legal system (criminal, civil, and domestic relations). 

 Safety planning. 

 Confidentiality issues (see Confidentiality for Domestic Violence Service Providers in 

Arizona under Federal and State Law). 

 Local, state, federal and tribal laws. 

 Local, state, federal and tribal resources. 

 Policies and procedures in the legal and social service systems. 

 Basic information related to the Immigration and Naturalization Service. 
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The primary responsibility of a legal advocate is to explain the legal system so the client. This 

understanding can help to reduce the client’s anxiety about an intimidating system, and can also 

let the client know that there are options available 

 

In addition to understanding the legal system, it is also important that advocates know the 

community resources available to assist clients with legal matters. Many times clients will need 

or are already working with an advocate, attorney/prosecutor, paralegal, expert witness, or victim 

witness advocate. It is important to know about the services these resources provide, their 

limitations, how they can be accessed and how to work with these resources. Knowledge about 

available resources allows an advocate to be realistic about what the client can expect from these 

agencies and services. 

 

When providing legal advocacy information, it is important for an advocate to be knowledgeable 

about legal terms in order to adequately explain the legal process to a client. Legal advocates 

should not provide simplistic information about the legal process. Instead, advocates should 

provide thorough, honest information to clients so that they will be prepared for and understand 

what is happening in court. Knowledge of the terminology used in court is very important in 

order to understand the legal process and know what to expect from the system. 

 

Based on each client’s unique set of circumstances and needs, legal advocates should be 

prepared to provide accurate information about the “pros and cons” of working within the legal 

system. This information should include an extensive list of options, alternatives, consideration 

of potential companion issues, as well as assistance in developing both short-term and long-term 

goals within the context of the legal system. The more accurate and thorough the information 

provided, the more comfortable the client may be with his or her decisions and choices. Equally 

important, the client’s expectations may become more realistic. Also, accurate, thorough 

information about the legal process enables a person to advocate on his or her own behalf. For 

example, a client might find information about the difference between plea-bargaining a criminal 

case (where the defendant enters a plea- usually for a reduced sentence) rather than going to trial 

helpful. A victim may want to know that if the case goes to trial, possibly the victim, the victim’s 

children, or the victim’s family and/or friends, may have to testify in court.  

 

The abuser may choose to plea-bargain to a lesser charge, possibly not a domestic violence 

crime.  It is important for a client to understand fully the potential consequences of taking legal 

action in order to make an informed decision. 

 

When a legal advocate is working with a survivor on a case, the advocate should check regularly 

to be certain that the survivor understands the information provided and the potential next steps. 

It is important to be clear about the limitations of the services a survivor can receive from the 

legal system and from the Agency/Program.  

 

HELPFUL HINT: 

 

 

 
Provide participants with a list of legal terms and their definitions. Also give 

participants a flow chart of the legal system and information on how to follow 

their cases. 
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3.   Termination/Follow-up 
 

There is often no formal termination procedure for legal advocacy services. If an advocate is 

providing services over the phone, and potentially during a single phone call, the advocate 

should verify the caller’s overall understanding of the information provided. This should include 

a review of the resources and information provided to the caller before ending the call. The 

advocate should ask callers if services were helpful to them and let them know that they can call 

back if they need any additional information or support. When speaking to a repeat caller, the 

advocate should ask if the prior call was helpful and if the information provided proved 

satisfactory for his/her particular situation (i.e., Was the Order of Protection helpful? What 

happened if it was violated?). Advocates should find out if caller has any suggestions for 

improvement or feedback about the resources they contacted. 

 

If a program provides walk-in service, advocates should ask clients if the agency can follow-up 

with them—assuming staff time allows for this task. If a client agrees, staff should determine a 

safe way to follow up without jeopardizing the client’s safety. Sometimes this means the client 

must call the program at a safe time. In some instances, programs may need to repeat the 

information given during the original call. Legal advocacy often involves providing a lot of 

information which survivors will be required to understand.  As a result, advocates should 

remember that retention might be difficult for a survivor who is in crisis and/or dealing with the 

legal system for the first time.  Finally, advocates should inquire into whether the survivor has 

any constructive feedback regarding the services received.  This could be done by using a survey 

or another type of anonymous evaluation tool. 

 

 

Legal advocates should be realistic and informative about possibilities and available 

services and resources for each case. 

 

 

4.  Data Collection/Record Keeping 
 

As with other programs, the type and depth of information collected and maintained in program 

files will depend on funding, existing contracts and program requirements. If legal advocacy is 

provided as part of another program, then related information may or may not need to be 

documented in the individual’s file. The agency and staff need to determine, beyond any 

requirements, how to maintain records for the program and what type of information to collect 

from clients.  

 

One very important issue is how to balance the need to keep the client’s information confidential 

against requirements regarding compiling statistics about the services provided. This is 

especially delicate when it involves documenting any identifying information about a client. 

Programs should also consider whether or not staff should obtain the first and last names of 

clients if it is not required or has already been recorded as part of another file or program. In 

some instances recording names could be helpful (i.e., if a client calls back, staff would be able 

to access information from the first call). But it could also be harmful.   
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An attorney may discover that a client sought and subpoenaed information or records for use by 

another party to the case. Such subpoena may be helpful or harmful to the client, depending on 

what is documented in the file and how it is used in the case. In any event, no records should be 

turned over based on a subpoena.  In some cases the records are immune; in other cases, a court 

order is required after a hearing.  Under these circumstances, the client should consult with an 

attorney. 

 

a.  When obtaining information the advocate should try: 

 

To only obtain necessary details and not require someone to repeat their story over and 

over again.  

 

 Document only information pertinent to each case and requests for services from the 

program. Keeping a brief narrative of the case may be helpful for staff providing 

follow-up or continued services, especially if the participant has worked with more 

than one staff member. 

 

It is important, regardless of the scope of the documentation maintained by the program, that 

each program develop policies and procedures which address the issue of responding to a legal 

summons or subpoena.  

 

One of the greatest challenges to programs providing legal advocacy is to develop policies and 

procedures that simultaneously protect the client’s file from being subpoenaed, satisfy data-

gathering requirements and exclude any information that identifies or links that information to a 

specific individual. For telephone-based services, and as long as an intake is not conducted 

and/or there is no identifying information gathered, confidentiality should not be an issue. Files 

with no identifying information are not subject to subpoena. 

 

However, for walk-in programs, maintaining a balance between confidentiality and providing 

adequate legal advocacy services often presents a dilemma. For many clients, the need for 

officially documented information is often in direct conflict with the need for confidentiality and 

safety. Whenever possible, a survivors’ immediate and long-term safety and emotional well-

being must take precedence over satisfying data collection and record-keeping criteria. 

 

For example, if a program wants to know the frequency with which police were called due to 

domestic violence, it may be preferable for the legal advocate to rely on self-reports (information 

that the client provides without staff asking), rather than asking whether the police were called. If 

the client has not called law enforcement, he or she may feel ashamed for not calling for help, 

and this may undermine the purpose of reaching out to the program; namely to get support. Also, 

whether or not the victim called the police may not be relevant to the immediate situation. 

Remember, the legal advocate’s role is to provide assistance, support, information, and resources 

enabling the client to more fully understand and participate in the legal process. The advocate 

should also explain the potential short and long-term consequences of the client’s decisions. 

 

5.  Confidentiality and Individual Rights 
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Advocates should explain to each person participating in the program his or her individual rights 

with respect to the program and the legal system. If the program decides to document identifying 

information, then staff should first obtain a verbal waiver by the participant. The program, 

however, should not refuse to serve someone who will not provide identifying information. 

Although confidentiality is always important, programs should remember that when providing 

services in a small community (either a rural area with few residents or a tight knit cultural 

community), confidentiality might have more significance. Because many people know one 

another in small communities, it may be especially important for advocates to discuss and adhere 

to policies related to confidentiality. For this reason it is important to only get information when 

it meets the participant’s needs and to inform participants what is and could be done with the 

information they provide. In cases when it does meet the participant’s needs to divulge 

information, the program should consider developing policies related to destroying the 

identifying information when it is no longer needed.  

 

For example, a woman calling into a program could request to have information sent to her 

through the mail. The advocate could write her name and address on the envelope and then shred 

the paper on which she originally wrote the information. 

 

When working on a case that involves other agencies or parties, be sure to only provide 

information to the participant seeking services. If the participant agrees to have the staff member 

discuss the case with others, the staff member must be sure to first obtain a signed form 

authorizing a release of information.  This form should clearly state what information will be 

shared, by whom and during what time frame (i.e. Advocate A can discuss the criminal case with 

Court B between April 1, 2007 and April 30, 2007).   In some programs an automatic contract 

may exist that allows programs to share information about cases. Before the participant shares 

any information or signs the release, staff should explain the pros and cons of sharing such 

information, as well as any contractual agreements to share information between programs, so 

that the participant may make an educated decision.  

 

6.  Community Resources 
 

As previously stated, community resources are very important to providing legal advocacy 

services. It is important for advocates to know who provides legal services that are specific to 

domestic violence, such as advocacy or pro bono legal representation. Many times victims lose 

their civil court cases because they do not have representation or their representative does not 

understand the dynamics of domestic violence. Community resources can be obtained by staff 

networking with available services to determine if they are appropriate and from the feedback 

given by participants. Agencies should try to get feedback from participants about the quality, 

usefulness and value of services provided by community resources to determine their 

appropriateness and usefulness. Staff should regularly evaluate resources to determine their 

effectiveness.  Research should be routinely done to obtain information on new programs and 

services. 

 

In the process of gathering resources, it is especially important that legal advocates become 

familiar with the resources and referrals they are using. When gathering information from a 

participant, advocates should ask about the resources the participant has used and whether 
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services have already been obtained.  The compilation and verification of resources is an integral 

part of building an effective legal advocacy program. When available, volunteers and interns can 

be recruited to develop and update resource lists. 

 

Participant feedback is invaluable when compiling a reliable, credible and useful list of resources 

and referrals. Tracking negative feedback about service providers provides a legal advocacy 

program with a priceless tool-- enabling the program to track trends, patterns, and problem areas 

in their community’s service delivery system.  If necessary, the program could then file a 

complaint. To do so, advocates may want to verify reported problems and, when appropriate, 

remove those resources that have been deemed unacceptable from the resource list. When 

verifying complaints, advocates should be careful not to disclose any identifying information 

about participants to those agencies about which they have reported problems to avoid breeching 

confidentiality. Often, even simple unidentified details about a case could make a participant 

identifiable to an agency and consequently vulnerable to retribution or embarrassment. 

 

An additional task in gathering resources is to include those that describe avenues of recourse for 

complaints. For example, the legal advocate must be familiar with mechanisms for filing formal 

complaints. Equally important, the advocate must be able to present this information to the 

participants as an option. This includes describing the process, any qualifying criteria for filing 

complaints (what the entity has authority over, types of issues that the entity will investigate, 

etc.), and the pros and cons of filing any complaints. For example, filing a complaint against a 

judge or commissioner before the case is finished could potentially bias the judge or 

commissioner against the participant. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

H. The Role of The Advocate In Protection Order Proceedings 

 

An Order of Protection is intended to help protect domestic violence victims and hold abusers 

accountable for their actions.  An advocate can play an important role in Order of Protection 

Proceedings and some of the roles are identified in this section. 

 

1. Functions Of A Legal Advocate 
(Excerpted from Domestic Violence: Sharing the Knowledge, a manual prepared by the  

Arizona Coalition Against Domestic Violence.)    

It is important that survivors understand the limitations and expectations of the 

resources being provided. Advocates should never give the survivor false hope about the 

process or the capability of an agency. The following are suggestions of where or how 

to research referrals: 

 

 Go to your local and county criminal justice agencies (e.g., court, law enforcement, 

probation, etc.) and inquire about their process and resources for domestic violence 

cases. 

 Introduce your program or services to any legal aid or pro-bono legal services in 

your area. Inquire how to utilize their services and if they receive training on 

domestic violence. 

 Staff or participants can download information and forms off the Arizona Judicial 

Department’s Internet site: http://www.supreme.state.az.us/selfserv/forms.htm. They 

also have a Domestic Violence Information Page: 

http://www.supreme.state.az.us/dr/dv/dv.htm.   

http://www.supreme.state.az.us/selfserv/forms.htm
http://www.supreme.state.az.us/dr/dv/dv.htm
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Advocates are specialized individuals who assist victims of abuse by helping them through 

various processes: 

 

 Designing a personalized safety plan. 

 Conducting a Risk Assessment. 

 Assist with filing for protective orders. 

 Accessing the fullest protection provided under the law. 

 Overview of the law, the family law system, the criminal system, and what legal 

protections exist. 

 Discussion of issues regarding custody, parenting, mediation, and confidentiality. 

 Discussion of timing for possible actions. 

 Determining appropriate community and legal resources. 

 Preparing the victim to speak their truth (e.g. testifying in court). 

 Providing court accompaniment for court hearings. 

 Assistance with implementation of any order, foreign judgment, and full faith and credit 

issues. 

 Providing victims with information and tools for screening and selecting an attorney. 

 Encouraging and assisting the victim in preparing to see a lawyer (e.g., how to talk to a 

lawyer; how to convey dangerousness of the abuser; and how to convince the lawyer of 

the necessity of certain outcomes). 

 Personal and emotional support. 

 

Although every attempt has been made to make protection under Arizona law available to all 

who need it, many cases of domestic violence are complicated and confusing. Specialized 

domestic violence civil court advocates are necessary to assist victims because they are often 

confused about their rights. For example, victims of domestic violence often have ambivalent 

feelings about much of the protective order process. 

 

An advocate’s primary mandate is to educate and empower victims of domestic violence and to 

help them plan for their safety. Informing means providing sufficient facts for the victim to make 

individually appropriate decisions. The advocate then provides support as the victim implements 

that course of action.  

 

For example:  A victim arriving at the courthouse for the first time to file a petition for an Order 

of Protection may be making the first public declaration as a victim. It is crucial that an advocate 

respond with sensitivity. Since victims often minimize or deny the abuse, it is critical that the 

first person in whom they confide: 

 

 Understands those tendencies. 

 Questions them appropriately to assist the survivor with clarifying his/her own truth and  

  in obtaining basic information. 

 Provides appropriate information for safety planning. 
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The victim must always be listened to and encouraged to maintain control of the situation. It is 

important that advocates not make choices for victims or display judgmental attitudes in words 

or actions. Words such as "best course of action," "good choice," "bad choice," or "right 

decision," should not be used. Victims may interpret actions such as rolling of eyeballs, sighing, 

crossing arms across the chest, or pulling back physically as the advocate’s passing of judgment. 

Some victims may choose to petition for a protective order because they see it as the safest 

option. Others may consider a protective order unwise or unsafe. Whatever the case, each 

victim’s decision must be validated; the victim has the best information on the abuser and is 

therefore in the best position to make decisions based on experiences with that abuser. 

 

2.  Court Accompaniment 
 

Victims of domestic violence who decide to petition the court for a Protection Order can benefit 

from an advocate’s input while they are navigating the process. The first step is preparation. The 

stories of victims may sound disjointed; they may "forget" to include what others consider the 

most relevant issues and dwell on seemingly "insignificant" points. They may minimize the 

extent or effect of their abuse. To counteract this, an advocate can help victims focus their 

thoughts on a sequential presentation of the relevant facts to the judge. The advocate also can 

offer a "safe place" for victims to vent their confusion, anger and other emotions. 

 

The legal advocate’s job does not end when the victim has obtained a Protection Order. The 

victim may have questions or problems serving the Order on the defendant, or may have 

problems getting the police to make a report on a violation of the Order. An advocate’s 

continued support can be a valuable resource. Finally, throughout this process, the advocate’s 

role of providing support and assistance does not mean doing everything for the victims, but to 

help them develop the necessary tools to advocate on their own behalf.  

 

Some suggestions: 

 

 Assist with practical considerations. For example, make suggestions regarding childcare, 

as there may be a long wait to see a judge and judges do not want children in the 

courtroom. 

 Listen to the victim’s story, and then help him or her focus on the facts most relevant to 

the petition such as: significant instances of abuse; abuse that has occurred within the past 

year; and instances of abuse that may be documented by police or medical reports.  

 The victim should be informed that whatever information is stated on the petition will be 

provided to the abuser. 

 Help the victim to decide what level of protection he or she should request in the petition. 

For instance, if a divorce is in progress it may be wise to allow contact in writing. Or if 

the abuser has enlisted family members or friends to intimidate the victim, the victim 

might request no contact by third parties. 

 Assist the victim in "covering all the bases." Has the victim remembered to include place 

of employment and the children’s school on the petition?  The victim should only include 

addresses of places that the abuser is already familiar with. 

 Help in assembling evidence and obtaining subpoenas, etc. 

 Assist with having the Order served. 
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 Assist in the preparation for the hearing, such as listing points to make or questions to ask 

of the judge, or for a hearing on a contested OOP, questions to ask of the defendant. 

 Accompaniment to court. Whether it is to obtain the initial OOP, or to attend a hearing 

where the OOP is being contested, an advocate can be of great assistance to a victim just 

by being there. 

 Provide moral support and help the victim remain calm. 

 Escort the victim to and from the courtroom and, if safety calls for it, obtain a bailiff to 

act as an escort. 

 In the courtroom, whenever possible, the advocate should sit between the victim and the 

abuser in order to minimize any intimidating behavior (i.e. “staring the victim down,” 

etc). 

 If asked to, the advocate should identity him or herself, and state any agency with which 

he or she is affiliated. 

 Depending on the judge, the advocate may be allowed to sit next to the victim at the 

counsel table; the judge may even allow the advocate to speak on the victim’s behalf. 

Other judges may not want an advocate to be present in the courtroom at all. If the 

advocate’s presence is challenged, he or she should respectfully explain that he or she is a 

legal advocate and ask to be allowed to stay. As a rule, advocates should be respectful of 

the judge’s wishes. 

 

I.  The Role of the Advocate in Domestic Relations Proceedings 
 

The following are various ways an advocate can assist a victim who is going through the 

divorce/custody process: 

 

 Referral to appropriate service providers and resources. 

 Accompaniment to self-help center, paralegal, attorney, or court. 

 Assistance in filling out papers. 

 Explanation of the process and time lines. 

 Help in gathering information and evidence, e.g. police reports, medical reports, photos 

of broken furniture, and financial information. 

 Assistance in keeping track of court dates. 

 Explanation of why mediation is not appropriate and steps that may be taken to oppose it, 

including filing a standardized motion objecting to the mediation or conciliation services. 

 Discussion of the pros and cons of using court evaluators, guardians ad litem and other 

experts. 

 Help in investigating the various evaluators and experts. 

 Help in making a budget. 

 Support in the form of listening. 

 Help in safety planning. 

 

J.  Safety Planning 
 

When assisting a victim with a safety plan, the following excerpts from Billie Jean Samuels’, 

Identity Change: A Guide to Remaining Safe and Accessing the System (2001) may be helpful. 
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1. Some effective ways of remaining safe include: 

 

 Relocate to a safe location if there are any concerns for safety or that the abuser may 

learn of the survivor’s plan to change her name. Do not assume that if the abuser is in 

another city/state that the survivor is automatically safe. 

 The survivor may not want to stay with family or friends, as this is the first place an 

abuser will look. It also places them in danger. 

 If the survivor does relocate, he/she should inform law enforcement of why they are 

leaving, that the survivor is leaving of his/her own free will, and that the survivor is safe. 

 Do not tell anyone of the survivor’s whereabouts. 

 If the survivor has children, he/she should consult with a family law attorney who can 

provide him/her with advice about custody and visitation issues before relocating out of 

state. 

 If the survivor hears of anyone asking questions or contacting him/her directly, he/she 

should notify law enforcement and move immediately. 

 Once the survivor is in a safe place, he/she should consider obtaining counseling or 

attending a support group. Not only is the survivor dealing with concerns related to the 

abuse and its effects, but he/she is also dealing with the stress and emotion of saying 

goodbye to an old life and identity, and creating a new one. 

 Do not file a change of address card. These can be traced by writing to the old address. 

 Do not file a forward or address correction notice. Addresses are one piece of information 

businesses will sell to other businesses. 

 Write or call only the people you trust and whom you want to have your address.  You 

may want to provide a current address to the court if there is a family law case pending, 

however, make certain you request that the court protect the address. 

 Ask them not to give it out. 

 Post office boxes are generally safe and more difficult to trace. 

 Do not use checks or credit cards. They are traceable. Additionally they contain 

information that businesses will sell.  Use cash transactions only. 

 Use a non-published phone number. 

 This differs from non-listed. Non-listed means your number is not in the phone book or 

directory assistance. 

 Non-published means that unless you give out your number, no one can get it. Again, this 

is a piece of information that businesses will sell. 

 Only give your number to people you trust. 

 If at all possible, sell or trade your car. 

 Get a new license plate. 

 Have someone the abuser does not know put the car in his or her name, or use public 

transportation.  Take different routes to locations that are frequently visited. 

 Check into record confidentiality of motor vehicle records or a non-disclosure statement. 

 Change your appearance including length, color, and style of hair. 

 Wear your hair up or down, wear a wig, wear a hat or no hat. 

 Wear glasses or contacts. 

 Change eye color. 
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 Change style of clothes etc. 

 

2.   Consider Identifying Information When Safety Planning 

 

 Advocates must also take into consideration identifying information and the ways in 

which a perpetrator may find it.   Advocates should provide survivors with information 

related to Internet safety.  The two most common ways the whereabouts of a victim are 

discovered are the Internet and change of address forms. The following guide may be 

useful to the survivors being served. 

  

 Information that is possibly available on the Internet: 

 

 Name (including birth and maiden name). 

 Address, even confidential ones. 

 Phone number, even non-published. 

 Social Security Number, including where and when you obtained it. 

 Criminal and Civil records. 

 Motor vehicle record. 

 Worker’s Compensation records. 

 Credit report. 

 Public records (i.e., real estate ownership, vote registration, etc.) 

 Names, addresses, phone numbers, and length of residency of your neighbors. 

 Professional licenses (i.e. real estate broker, attorney, cosmetologist, etc). 

 Educational history. 

 Military service record. 

 Employment history. 

 Personal references. 

 Child(ren)’s schools and clubs. 

 

 Information gets on the Internet by: 

 

 Entering information on web sites (i.e. to obtain credit, to order purchases on-line, etc). 

 Businesses selling customer information to other businesses. 

 Public records from voting, DMV, real estate transactions and attending or speaking at 

public meetings. 

 Professional/Business Practices (i.e. staff directory, press releases, etc.) 

 

 Postal Service: 

 

 The Postal Service issued a final rule 65 FR 3857-3859 (effective:  Feb. 24, 2000) 

 (codified as 39 CFR Part 265).  The rule applies to Application for Post Office Box, PS 

 Form 1093, or Caller Service and Application for Delivery of Mail through Agent, PS 

 Form 1583. In response to concerns for the safety of battered individuals and their 

 children, stalking victims, and other person who consider themselves at risk of harm if 

 their physical location is not kept private, the Postal Service has provided for the 
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 submission of protective court orders to block access for the general public to personal I

 information contained on the above mentioned forms. This means that with a copy of a 

 protective order, the postal service will not release the name, address, or telephone 

 number of the holder of the post office box. Even for criminal investigation, law 

 enforcement and other governmental agencies must get a court order, a subpoena, by 

 itself is not sufficient.   

 

 When someone submits in a change-of-address order, to check it’s accuracy, the Postal 

 Service will send a post card to the previous address to ask if the change of address is 

 accurate.  This is extremely dangerous for a victim of domestic violence.  To prevent a 

 confirmation letter from being sent to the old address, the victim should go to the Post 

 Office with a letter from a domestic violence shelter, an order of protection, or with an 

 advocate. He or she should ask to speak to a supervisor or the Post Master and request a 

 change of address without a confirmation letter.  Call 800-275-8777 or access 

 https://moversguide.usps.com for more information. 

                                   

 

 

 

 

https://moversguide.usps.com/
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SECTION THREE: LEGAL PROCESSES 
 

A. Legislative History 
 

Following is a brief history of the changes in the social and legal systems in Arizona, which 

occurred as a response to advocacy by victims and advocates. 

 

1974 

 The Faith House and Rainbow Retreat are the first shelters to open for battered 

women and children. 

 

1980 

 ARS §13-3601 is enacted to define domestic violence and ensure it is treated as a crime. 

 ARS §13-3602 is adopted to provide orders of protection for victims of domestic violence. 

 The Arizona Coalition Against Domestic Violence is formed. 

 

1982 

 Legislation is passed to establish the shelter fund to be distributed to programs through the 

Arizona Department of Health Services (ADHS). 

 

1985 

 DeColores opens a shelter that primarily serves Hispanic victims of domestic violence. 

 

1986 

 Domestic relations statutes are modified to require judges to consider domestic violence 

when making custody and visitation decisions. 

 

1987 

 ARS §13-3601 is changed to mandate arrest in cases of domestic violence involving physical 

injury or the use of a deadly weapon. 

 

1988 

 Arizona adopts a bill to increase marriage and divorce fees to fund domestic violence 

shelters. 

 A bill is passed to create a crime of sexual assault against a spouse. 

 

1988-1989 

 In Arizona, 10,000 women and children are turned away from domestic violence shelters due 

to a lack of space. 

 

1989 

 The Arizona Coalition Against Domestic Violence, which was solely run by volunteers, is 

now able to pay a staff member. 
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1990 

 Legislation is passed to protect the confidential location of shelter programs. 

 

1991 

 ARS §13-3602 is amended to expand the eligibility for orders of protection to include 

pregnant women and unmarried couples. 

 Governor’s Commission develops task force on domestic violence. 

 Victims’ rights legislation is passed. 

 

1992 

 ARS §13-415 is passed requiring that if the victim of domestic violence is charged with 

assault, the jury must view the reasonableness of her actions from the perspective of a person 

who has been the victim of those past acts of violence. 

 

1994 

 Brewster Center begins domestic violence services both in Santa Cruz and Nogales. 

 Legislation is passed to transfer the shelter fund from ADHS to the Arizona Department of 

Economic Security (DES). 

 

1994-1995 

 In Arizona, 1,472 women and 1,759 children utilize shelter services, and 20,194 women and 

children are turned away from shelters due to lack of beds. 

 

1995 

 Arizona adopts laws regarding stalking. 

 

1996 

 Arizona adopts The Relief for Battered Women Bill, which is similar to clemency laws in 

other states. 

 A bill is passed to prevent providers of life, health, and disability insurance from 

discriminating against victims of domestic violence. 

 

1997 

 Through the efforts of the Arizona Coalition Against Domestic Violence and community 

collaboration, court fees collected to provide shelter to domestic violence victims are 

increased by $400,000. 

 Legislation is passed requiring judges to order those convicted of a misdemeanor domestic 

violence offense to complete a domestic violence offender program. 

 The confidential addresses of domestic violence victims registered to vote are protected. 

 Domestic violence is established as a good cause exemption for participation with child 

support enforcement and work requirements for Temporary Assistance for Needy Families 

(TANF) cash assistance benefits. 

 

1998 

 Legislation is passed to add an income tax check box to increase revenue for shelters. 
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 Orders of Protection are granted full faith and credit, making them valid across all 

jurisdictional boundaries. 

 Legislation is passed to allow judges to order supervised probation and convict a person for 

aggravated domestic violence, a class 5 felony, upon a third domestic violence offense. 

 The crime of aggravated harassment, a class 5 felony, is created. 

 

1999 

 The Arizona Department of Economic Security (DES) receives a state general fund 

appropriation of $800,000 for domestic violence emergency shelter programs. 

 

2000 

 Legislation is passed allowing victims of domestic violence in same sex relationships to be 

protected under the domestic violence statutes.  

 A bill is passed creating a rebuttable presumption that it is not in the best interests of a child 

to be placed in the custody of a parent who has committed domestic violence. 

 DES receives a $3 million TANF appropriation for domestic violence shelter and legal 

advocacy programs. 

 Legislation is passed to create a domestic violence and sexual assault state plan task force. 

 A sentence enhancement is created for defendants who knowingly commit domestic violence 

against a pregnant victim. 

 Insurance companies providing property and casualty insurance are prohibited from 

discriminating against victims of domestic violence. 

 

2001 

 A bill is passed to increase funding for domestic violence services by $500,000. 

 Crime victims are protected from workplace discrimination to tend to the criminal case and 

its aftermath. 

 

2002 

 A bill is passed to eliminate service of process fees for all Orders of Protection and 

Injunctions against Harassment in dating situations only. 

 

2003 

 A bill is passed establishing privileged communication for domestic violence victim 

advocates in civil actions and outlines the training requirements for advocates. 

 A bill is passed making it easier and faster to get fingerprint cards for staff and volunteers.   

 A bill was passed which increased the number of persons with a duty to report when there is 

a reasonable belief that abuse or neglect of a minor has occurred, and establishes a reporting 

exemption for Christian Science Practitioners. The bill clarifies and expands reportable 

offenses, and establishes that prescribed person who fail to report reportable offenses are 

guilty of a Class 6 felony, punishable by 1 year or $150,000. 

 A bill passed that allows victims of domestic violence, persons with orders of protection or 

injunctions against harassment, to have their voter registration records sealed. A victim 

without an order of protection or injunction will have to file an affidavit with the presiding 

judge of the Superior Court of the county where he or she lives. 
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 The statute of limitations for any civil action brought by the victim of a crime against the 

perpetrator runs from the latter of the final disposition of the criminal prosecution or the last 

incident of criminal conduct. This bill also exempts insurance policies and employers or 

former employers from the extended statute of limitations. 

 A bill passed restricting the use of social security numbers for general public, ID cards, over 

the internet, or in the mail. 

 

2004 

 Post conviction diversion is no longer allowed. 

 Domestic violence victims can call 911 without being evicted from their rented property. 

Previously a victim of domestic violence who called for police assistance could be evicted 

for “allowing” criminal activity, pursuant to Crime Free, Drug Free addendum present in 

most lease agreements. 

 Parity for child support between married and non-married parents. 

 Minimum training standards on domestic violence and child abuse for child custody 

evaluators are set. 

 

2005 

 The spousal rape exemption is repealed. The crime of rape now carries the same penalty 

whether the perpetrator rapes his wife or a stranger. 

 Domestic violence and stalking victims are afforded the same protections as judges and 

prosecutors in terms of accessibility to their personal information. 

 Fatality Review Teams are authorized through local jurisdictions.  They will study deaths in 

Arizona related to domestic violence so as to aid in preventing future homicides.  

 Every school district in Arizona has an anti-bullying program in place in order to deter 

violent behavior while children attend school. 

 A Victim’s Omnibus bill is passed, affording greater protections to all victims of crime. 

 Victims may request that the general public be prohibited from accessing information held by 

the county recorder.  The prohibition will be valid for five years, after which the victim can 

petition to have it extended. 

 

2006  

 $2.8 million increase in the state budget for new DV shelter beds. 

 A bill is passed to make it a crime if a batterer intentionally prevents a victim from 

summoning emergency services by way of keeping him/her from using the phone (i.e. 

ripping the phone out of the wall). 

 A bill was passed that would prevent unintended consequences of “Crime Free Drug Free” 

lease addendums for someone who summons emergency personnel on behalf of a victim.  

These addendums, a regular part of rental agreements, often dictate that if someone calls law 

enforcement for any reason, an eviction could occur. This technical correction addressed an 

unintended consequence where victims of DV would no long be adversely affected for 

summoning emergency services. 

 Eve’s Place opens 
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2007 

 There is an addition to the categories of people eligible for redaction of personal information: 

a victim of domestic violence or stalking who are protected by an Order of Protection (OOP) 

or Injunction Against harassment (IAH), a person with an Order of Protection (OOP) or 

Injunction Against Harassment (IAH), a corrections or detention officer or law enforcement 

or court support staff member. 

 Mandates that law enforcement agencies provide notice to victims of their right to a free 

copy of the police report and requires an employer to allow an employee who is a victim of a 

crime to leave work to obtain protection related court orders. 

 Sentences a person convicted of a felony offense to a consecutive prison term if the offense 

was committed while the person was under the jurisdiction of the Dept of Corrections. 

 Allows a tenant to terminate a rental agreement if the tenant has been a victim of domestic 

violence on the property. 

 Increased the time period in which a person can be convicted of aggravated domestic 

violence from five years to seven years. 

 

2009 

 Kaity’s Law passes and extends protections to victims who are in dating relationships with 

their abusers. 

 Changes are made to the “friendly parent provision” in the custody statute.  Changes also 

direct the court to consider if DV has occurred when determining custody arrangements. 

 The list of domestic violence crimes is expanded to include sexual assault, cruelty to animals, 

preventing the use of a telephone in an emergency, negligent homicide, manslaughter, and 1
st
 

and 2
nd

 degree murder. 

 

2010 

 Strangulation and suffocation is changed to a class 4 felony in the context of domestic 

violence. 

 Victims seeking an order of protection can ask the court to grant them custody and care of 

any pets if they believe the defendant would harm them. 

 The definition of trafficking is redefined. 

 Statute change mandates that Arizona school districts consider adopting teen dating violence 

education and policies in their health curricula. School boards have to discuss the issue at a 

Board meeting no later than June 30, 2011. 

 

2011 

 Legislation passes to allow victims of stalking and domestic violence who have been granted 

a name change to have the court records of the name change sealed. 

 Arizona’s Fatality Review Teams are now allowed to examine near-fatalities, as well as 

fatalities. Each team must also submit a yearly report to AzPOST and AzCADV. 

 An Address Confidentiality Program is created for victims of domestic violence, stalking, 

and sexual assault to provide a proxy physical address, which prevents their physical address 

from being displayed in public record. 
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2012 

 Courts are able to enter a criminal restitution order as soon as the defendant is ordered to 

pay, rather than when the defendant completes probation or sentence. 

 Victims can bring a civil suit against a criminal defendant and prove damages in excess 

of the criminal restitution order that was actually paid as opposed to the total amount 

initially ordered. 

 Posting of victims’ rights statement in the courts as well judges reading aloud that 

statement at the beginning of each criminal docket, status conference, and when pleas are 

made is mandated. 

 Stalking statute updated to include electronic and digital devices used by perpetrators 

 Crime victim advocates are included in privileged communications with crime victim 

 Inmates convicted of domestic violence crimes are excluded from transition programs 

that include early release. 

 A person who has committed a domestic violence-related homicide cannot financially 

benefit from the crime. 

 Child custody statute changes regarding legal decision making and parenting time. 
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B. The Legal System:  Civil vs. Criminal Law 
 
The legal system is divided into two distinct parts: the civil system and the criminal system. The 

figure below presents a summary of the differences in the two systems. 

 

 Civil Criminal 

Purpose of the Action To resolve disputes 

between individuals and 

to compensate for 

injuries 

To punish acts that are 

disruptive of social order and 

to deter similar acts 

Burden of Proof 

Required 

“Preponderance of the 

Evidence” -Greater 

Weight of Evidence is 

given – it must be shown 

to be more likely than 

not that the act in 

question occurred 

“Beyond a Reasonable 

Doubt” – this is a higher 

standard of evidence than in a 

civil case 

 

 

Remedies or Penalties Remedies: Money 

damages or injunctive 

relief, ordering a 

defendant to do or refrain 

from doing something 

Penalties: Incarceration, 

fines, restitution, probation 

during which certain conduct 

may be required or prohibited 

by a prosecuting attorney. 

The defendant retains a 

private attorney or public 

defender or may represent 

himself. 

Party bringing the 

Action 

Plaintiff/Complainant/ 

Petitioner/Appellant/ 

Attorney 

Prosecutor 

Party defending the 

Action  

Respondent/Defendant/ Defendant 

 

1. The Civil System 
 

In the civil system, one person brings an action against another person. Actions are brought for 

damages, usually money, or for injunctive relief (an order that requires someone to do something 

or to refrain from doing something). Where money damages are involved, the lawsuit may be 

filed in small claims court (for damages under $2,500); justice court (for damages under 

$10,000); or in superior court (for damages in excess of $10,000). In small claims court the 

parties involved must represent themselves. In justice court and superior court the parties may 

represent themselves (sometimes called Pro Per or Pro Se) or may be represented by an attorney. 

In a civil action the people involved in the action can dismiss their case; can agree to a 

settlement; or can ask the court to decide the issue in the case. Civil proceedings that victims of 

domestic violence commonly use include: 
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 Order of Protection proceedings (ARS §13-3601 et seq.). 

 Divorce proceedings (A.R.S. Chapter 25). 

 Custody proceedings including juvenile court actions (A.R.S. Chapters 25 and 8). 

 Paternity actions (A.R.S. §12-841 et seq.). 

 Actions against the abuser for money damages in tort (for personal injury). 

 

The advocate can play a major role in helping a victim navigate the civil legal system. This 

includes assessing legal needs and obtaining protective orders, custody and visitation orders, and 

support orders. 

 

2. The Criminal System 
 

In the criminal system the party bringing the action is the State of Arizona. Generally, if the 

crime is a misdemeanor, the party is represented by a city attorney; or, if in a rural area, the 

county attorney; or, if a felony, by the county attorney.  This attorney is called a prosecutor.   

The other party—the person charged with committing the crime—is the defendant. The 

defendant has the right to legal counsel if the offense is one punishable by incarceration for more 

than six months. The victim does not have an appointed attorney.   Instead, the victim is a 

witness for the State, not a client. Therefore, the attorney-client privilege does not apply and the 

victim must be aware that any statements made to the prosecutor can be used against him or her 

in the current action or any other (i.e. welfare fraud). 

 

In the criminal process the role of the crime victim is that of a witness. The testimony or words 

of the victim, as well as any physical injuries, are evidence in the case. The prosecutor, also 

known as the prosecuting attorney, and not the victim, makes the decision to initiate or dismiss a 

criminal proceeding. The legislature has given crime victims the right to be notified of the status 

of criminal proceedings and to have a certain amount of input into the proceedings. However the 

victim has much less input in a criminal proceeding than in a civil proceeding.  (As noted above, 

in a civil proceeding the victim is a party to the lawsuit and therefore has more control over what 

happens in the case.) 

 

Advocates can be of great assistance in the criminal court system. Prosecutors vary in their 

willingness to involve crime victims in preparation for hearings, in sentencing recommendations, 

and in other areas. Judges vary in what they will agree to hear. The advocate will need to support 

the victim in dealing with the criminal process; this includes helping to obtain information as 

well as aiding in interactions with the police and other law enforcement personnel, the 

prosecuting attorney and defense counsel. The advocate can help present the victim’s needs to 

the prosecuting attorney and the court. In interactions with the court, the crime victim advocate 

“shall not disclose as a witness or otherwise any communication except compensation or 

restitution information between the advocate and the victim unless the victim consents in writing 

to the disclosure” (A.R.S. § 8-409 (A)). However, the defendant can make a motion for 

disclosure of privileged information, and in some cases this information may be revealed to the 

defendant after a hearing (A.R.S. § 8-409 (D)). 
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3. Multiple Proceedings 
 

There can be more than one legal proceeding involving the same set of circumstances. These 

proceedings may be initiated by the victim, the abuser, or by the State. After an incident of abuse 

the victim may initiate a proceeding to obtain Protective Orders pursuant to ARS §13-3601 et 

seq., and at the same time, may file an action for dissolution of marriage (ARS §25-301 et seq.), 

including claims for spousal support, custody and/or child support. He or she may also file suit 

for money damages against the abuser. Like wise, after an incident of abuse, the abuser may also 

start an action to obtain an Order of Protection against the victim or file charges of assault. If the 

abuser and victim are married, the abuser may also start an action for dissolution of marriage. In 

the case that there are children involved but the victim and abuser are not married, the abuser 

may file a paternity action. The State may also file a child protective action in juvenile court on 

the theory that the abuse in the household creates a need for intervention on behalf of the child. 

Thus, it is not uncommon for there to be two or more legal proceedings occurring at the same 

time. 

 

When there are multiple proceedings, each one needs to be treated separately. There are often 

different attorneys and judges presiding over each proceeding. (Special care needs to be given 

when there is more than one proceeding in order to minimize confusion and to maximize results 

for each case.) 

 

C. Tax Remedies 
 

Many married taxpayers choose to file a joint tax return because of certain benefits this filing 

status allows. One drawback to a joint return is that both taxpayers are personally and 

individually responsible for the tax and any interest or penalty due on the joint return even if they 

later divorce. This is true even if a divorce decree states that a particular spouse is responsible for 

any amounts due on previously filed joint returns. One spouse may be held responsible for all the 

taxes due even if the other spouse earned all the income. 

 

In 1998, the Internal Revenue Service (IRS) enacted regulations designed to create an exception 

to the rule for people whose spouses did something wrong on their tax returns. If the IRS seeks 

payment of unpaid tax, interest, or penalties, the qualifying spouse must complete and file IRS 

Form 8857. Three types of relief are available to such a spouse: (1) Innocent Spouse Relief; (2) 

Separation of Liability; or (3) Equitable Relief. Each type of relief is explained below. 

 

1. Innocent Spouse Relief  
 

Internal Revenue Code, 26 USC §6015 provides three methods for obtaining innocent 

spouse relief from federal income tax.  Section 6015(b) provides the narrowest form of 

relief as it only applies to married taxpayers who have filed a joint return. To be 

considered an innocent spouse, all of the following must be true: 
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 The person filed a joint return that has an understatement of tax due to erroneous 

items (such as unreported income or improper deductions) of his or her spouse. 

 The person is able to establish that at the time he or she signed the joint return, he or 

she  did not know, and had no reason to know, that there was an understatement of 

tax. 

 Taking into account all the facts and circumstances, it would be unfair to hold him or 

her liable for the understatement of tax. 

 One must file the request for innocent spouse relief within two years of the first time 

the IRS tries to collect the tax.   

 Subparagraph (c) provides the second ground for innocent spouse tax relief. This 

provision applies to divorced, widowed or separated taxpayers who filed jointly.  

 There are three important differences between paragraph (c) and paragraph (b): 

 The IRS has the burden to prove that the spouse actually knew of the understated 

income or other errors in the joint return. Simply having reason to know is not 

enough. 

 The innocent spouse can prorate the liability based on the spouse’s income. 

Community property rules do not apply and the innocent spouse is treated as if a 

separate return was filed using only that spouse’s income. 

 The prorated approach essentially replaces the “inequitable” test of paragraph (b), so 

there is no issue of fairness to address. 

 The third, and broadest form of innocent spouse relief is the “equitable relief” 

provided in subparagraph (f). Under this subparagraph, marital status is irrelevant; the 

return can be filed jointly or separately. This is a “catch-all” provision under which 

the IRS has discretion to look to any number of factors, such as the terms of the 

divorce decree and how much of the deficiency is attributable to the other spouse.  

 By requesting innocent spouse relief, a person can be relieved of responsibility for 

paying tax, interest and penalties if your spouse did something wrong on the tax 

return. The tax, interest and penalties that qualify under this provision can only be 

collected from the wrongful spouse. However, both spouses are jointly and 

individually responsible for any tax, interest and penalties that do not qualify. The 

IRS can collect these amounts from either spouse. 

 See regulations issued in subsequent years which are available online at 

http://www.irs.gov/ for further guidance. 

 Arizona law corresponds with § 6015, with two exceptions: 

 Innocent spouse relief is never available to taxpayers who filed separately. 

 A refund (rather than simply eliminating a liability) can never be obtained through 

innocent spouse relief. 

 

2.  Separation of Liability 
 

Under this type of relief, the understatement of tax (plus interest and penalties) on a joint 

return is divided between both spouses (current or former). The understatement of tax 

allocated to each is generally the amount for which he or she is responsible. To request 

relief by separation of liability, the spouses must have filed a joint return and meet either 

of the following requirements at the time Form 8857 is filed: 

http://www.irs.gov/
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 The spouses are no longer married to or are legally separated. (A widow or widower 

is not considered married for the purposes of this rule.) 

 The spouses did not share the same household at any time during the 12-month 

period, ending on the date Form 8857 was filed. 

 

The spouse requesting relief bears the burden of proof in establishing the basis for 

separating liability. Even if he or she meets the requirements previously discussed, a 

request for separation of liability will not be granted in the following situations: 

 

 The IRS proves that the spouses transferred assets as part of a fraudulent scheme. 

 The IRS proves that at the time the spouses signed their joint return, the spouse 

requesting relief had actual knowledge of any items giving rise to the deficiency that 

were allocable to the other spouse. 

 The wrongful spouse (current or former) transferred property to the other in order to 

avoid tax or the payment of tax. 

 

3. Equitable Relief 
 

One who does not qualify for innocent spouse relief or separation of liability may still be 

relieved of responsibility for tax, interest, and penalties through equitable relief.  He or 

she may qualify for equitable relief if all of the following conditions are met: 

 

 He or she is not eligible for innocent spouse relief or relief by separation of liability. 

 The spouses did not transfer assets to one another as a part of a fraudulent scheme. 

 One spouse did not transfer assets to the other for the main purpose of avoiding tax or 

the payment of tax. 

 He or she did not file a return with the intent to commit fraud. 

 He or she did not pay the tax. In any event, he or she may be able to receive a refund 

of: 

 Amounts paid after July 21, 1998, and before April 16, 1999, and  

 Certain installment payments made after Form 8857 was filed. 

 He or she establishes that, taking into account all the facts and circumstances, it 

would be unfair to hold him or her liable for the understatement or underpayment of 

tax. 

 

4. Arizona Law 
 

Because Arizona is a community property state, the Innocent Spouse regulations apply 

somewhat differently. Married persons who filed separate returns in Arizona have two 

ways to obtain relief: 

 

A. Relief from separate return liability for community income. One is not responsible for 

reporting an item of community income if all the following conditions exist: 
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 The spouses filed a separate return for the tax year. 

 He or she did not include an item of community income in gross income on his or her 

separate return. 

 He or she establishes that he or she did not know of, and had no reason to know of, 

that community income. 

 Under all facts and circumstances it would not be fair to include the item of 

community income in his or her gross income. 

  

B. Equitable Relief. One who does not qualify for the relief described above and is now 

liable for an underpayment or understatement of tax he or she believes should be paid 

only by his or her spouse (current or former), he or she may request equitable relief in the 

manner described above. 

 

One who requests relief from separate return liability for community income by filing 

Form 8857 should write "Innocent Spouse Relief under IRC 66(c)" across the top of 

Form 8857. He or she should fill in the name and address area and Parts I and IV, and 

leave Parts II and III blank. A statement explaining why he or she qualifies for relief 

should be attached to the form. He or she may then mail the form to the address listed in 

the Form 8857 instructions.  

 

5. Injured Spouse Claim 
 

A person is considered an injured spouse if he or she filed a joint return and all or part of 

his or her share of the refund was, or will be, applied against the spouse’s or former 

spouse’s past-due Federal tax, child support, or Federal non-tax debt, i.e., student loan or 

State tax debt. An injured spouse may be entitled to recoups his or her share of the 

refund.  

 

A person is considered an injured spouse if he or she: 

 

 Filed a joint tax return,  

 Has received income (such as wages, interest, etc.)  

 Has made tax payments (such as withholding)  

 Reported the income and tax payments on the joint return, and  

 Has a refund due, all or part of which was, or is expected to be, applied against the 

spouse's past-due amount.  

 

If all of the above are true he or she may file Form 8379, Injured Spouse Claim and 

Allocation, either at the time of filing or after the joint return is filed. If the form is filed 

with the return, he or she should attach the form to the return in the order of the 

attachment sequence number and write "Injured Spouse" in the upper left corner of the 

return. If he or she has already filed the return, the form may be sent separately to the 

same IRS Service Center where the return was filed. 

 

6. Conclusion 
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The IRS has taken additional steps to protect victims of domestic violence who apply for 

innocent spouse relief. When preparing a Form 8857, the IRS asks the applicant to write 

the term "POTENTIAL DOMESTIC ABUSE CASE" at the top of the Form. The IRS 

also asks the taxpayer to explain any concerns in a statement attached to the Form.  The 

IRS will notify the wrongful spouse that other has applied for innocent spouse relief; the 

wrongful spouse then has an opportunity to argue against it.  The IRS will not release any 

information pertaining to the address of the person applying for relief; the area of the 

country where the tax return was filed.   

 

For additional information, including information on how to prepare and submit a Form 

8857, visit www.irs.gov on the Internet. You can order forms by calling the IRS at 1-800-

829-3676. The IRS will answer tax-related questions at 1-800-829-1040. 

 

D.   Torts: An Option for Victims of Domestic Violence 
 

1. Introduction 
 

Personal injury actions in tort provide a civil option to victims that can be very effective in 

fighting violence against them. These actions are brought for a private or civil wrong or injury, 

other than a breach of contract, and the court will provide a remedy in the form of damages. 

 

A personal injury action is usually brought for assault and battery or for intentional infliction of 

emotional distress. A personal injury action should be considered where the abuser has money, 

property or an insurance policy that provides coverage for the damage. Personal injury actions in 

Arizona have been successful when there has been physical injury as a result of an assault or 

battery, where there has been intentional infliction of emotional distress, and where there has 

been property damage. 

 

One must give careful consideration to the timing of a personal injury suit, including whether to 

bring this suit before, during, or after a divorce. A divorce settlement may waive all future claims 

and that could be interpreted as waiving a potential tort action. The victim should speak to an 

attorney about a possible tort action before finalizing the divorce or signing a settlement 

agreement.  For additional information, contact www.neveragainfoundation.org.  

 

Other personal injury actions that a victim may want to consider include actions for interference 

with custody or interference with visitation. These actions for money damages are commonly 

brought against a parent or a person assisting a parent when there are proceedings in family court 

such as parental kidnapping or deprivation of parental rights. In Arizona damages have been 

collected from grandparents who helped in the kidnapping and from a school district that helped 

the mother. 

 

A personal injury action may be brought regardless of whether the victim and abuser are married. 

However, as mentioned above, if they are married an attorney should be consulted regarding the 

timing of a personal injury lawsuit. 

 

http://www.irs.gov/
http://www.neveragainfoundation.org/
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Even with the dissolution of the inter-spousal immunity doctrine, there remain procedural bars 

that limit the potential effectiveness of a tort action. These include joinder (uniting two or more 

constituents or elements in one), statute of limitations (time limits that are set by statute which 

set maximum time periods during which certain actions can be brought or rights enforced), and 

res judicata (a matter settled by judgment). States have approached these procedural bars very 

differently. Some have lessened the burden for victims of domestic violence. Others have made 

their actions more difficult. Some states have held that all matters between the couple have 

already been adjudicated in a divorce and that the victim may not bring an additional tort action. 

Because the Arizona Supreme Court has not addressed some of these procedural concerns, the 

following analysis draws in large part from other states, with the exception of the statute of 

limitations section. 

 

2. Joinder 
 

Arizona courts have addressed the issue of joinder of tort claims and divorce actions and have 

determined that tort actions may not be joined with divorce cases. The courts have several 

reasons for keeping the tort claims and the divorce claims separate. A jury trial is permitted in a 

civil case, while one is not permitted in a divorce action. The Domestic Relations Division 

handles divorce cases, while the Civil Division handles tort actions. Finally, fault is an issue in 

tort cases, while it is not an issue in divorce actions. 

 

3. Res Judicata and Other Defenses 
 

Another procedural hurdle must be overcome in states that recognize res judicata as a defense to 

a tort action between spouses. Claim preclusion prohibits a second action when an earlier action 

involved legal or factual issues that have been adjudicated in the earlier action. This is 

particularly a problem when a person signs a settlement agreement in the divorce action that 

states that it settles all claims between the parties. Thus, one should seek legal counsel before 

signing a settlement agreement. 

 

4. Statute of Limitations 
 

Today, the most difficult hurdle facing victims as they attempt to gain compensation from a tort 

action is the limited period of time allowed to plaintiffs to commence the action.   Arizona courts 

have decided that if the circumstances involve a divorced couple, the statute of limitations will 

begin to run from the day of the divorce, not from the day of the occurrence.  The victim will 

then have around one year to bring the action. While no Arizona case has directly addressed the 

issue of bringing a tort action for abuse while in an on-going marriage, other tort actions have 

been allowed between married couples; this sets a promising precedent for victims of domestic 

violence. 

 

A personal injury action may be a viable option for victims of domestic violence. It may deter 

violence by holding abusers financially accountable for their behavior; it may also enable a 

victim to gain economic independence. Additionally, it provides a means for victims to take back 

control of their own lives and regain lost self-esteem. However, victims must be made aware of 
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the procedural hurdles that may bar a successful tort action and the difficulties of enforcing a 

judgment.  
 

In 2003, Arizona lawmakers passed a bill amending A.R.S. §12-511, thereby increasing the 

chances for a victim to recover civilly for the defendant’s criminal conduct against the victim. 

This law tolls the statue of limitations until the end of the criminal trial; the victim can then use 

evidence from that trial in the civil case, whether or not the defendant has been convicted. The 

specifics of the law are as follows: 

 

 If the defendant is convicted of criminal conduct against the victim, the statute of 

limitations starts running at the time of conviction and is extended for one year from the 

time the conviction becomes final.  

 Additionally, regardless of whether the defendant is convicted of criminal conduct, this 

bill tolls the statute of limitations from the time of indictment to the time when either the 

complaint is dismissed or the defendant is acquitted of criminal charges. 

 If the civil claim brought by the victim includes or arises out of more than one incident of 

criminal conduct, the statute of limitations shall run from the date of the last incident of 

criminal conduct or conviction. 

 

E.  Juvenile Court 
 

Studies show that in 30-60% of cases in the juvenile court dependency system, the children's 

mothers are also being battered. However, methods of providing protection to the victimized 

parent and the children often conflict with one another.  Victims may find themselves involved 

with Child Protective Services (CPS) if a doctor, nurse, social worker, psychologist, teacher, or 

other concerned party makes a report to CPS. 

 

If a report is made to CPS asserting child abuse or neglect, CPS employees decide whether or not the 

information merits an investigation.  If CPS determines a claim is serious enough to warrant 

investigation, they are legally allowed to talk with the alleged child victim and his or her siblings 

without parental permission.  This interview is usually done at the child’s school.  Child Protective 

Services employees may also visit the family at their residence to investigate.  Parents have the legal 

right to refuse to speak with the CPS investigator, to refuse to provide him or her with information, and 

to refuse services offered to the family.  The investigation may still move forward if CPS decides to file 

a dependency petition in the juvenile court in order to protect the child.  

 

If CPS determines that child abuse or neglect occurred, it will send a letter to the parent or guardian of 

the child victim.  This letter will include information on how to appeal the process and where to obtain 

copies of CPS reports.  When an appeal is made, a separate group of individuals called the Protective 

Services Review Team (PSRT) reviews the report and investigation to determine if the CPS charge is 

substantiated or not.  If the PSRT finds that there is not enough evidence to support CPS’ decision, the 

parent or guardian will be notified via mail.  If the PSRT finds that there is enough evidence to believe 

that abuse or neglect occurred, a hearing will be scheduled with the Office of Administrative Hearings.  

At the hearing, a judge will make a decision based on the evidence. 
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Not all of the children involved in CPS investigations are removed from their families.  Be aware that 

CPS can legally remove a child for up to 72 hours (only business days) during the investigation.  When 

those 72 hours are finished, the child must either be returned to the family or a dependency petition must 

be filed in juvenile court.  A child can also be removed from the home for up to 12 hours for a medical 

or psychological evaluation.  A team of people involved with the investigation makes decisions 

concerning the child’s removal from the home.  A parent can request that a member of the Family 

Advocacy Office be present when those decisions are made.  To contact the Family Advocacy Office, 

call 1-877-527-0765.  

 

If a child is removed from the home, he or she can be placed in temporary foster care, a shelter, with 

other family members or with another licensed family.  The parent or guardian will be given a 

Temporary Custody Notice detailing the reasons for the child’s removal.  This letter will also include 

information about the hearing, how to get an attorney, resources available, whether or not a dependency 

petition has been filed, and other meetings that have been scheduled.  If the hearing has not already been 

scheduled, CPS will notify you of the time and date within a day.  This hearing will take place within 

five to seven days.  

 

An attorney will be appointed for the parent(s) and will provide the representation free of charge if 

necessary.  The parent(s) must speak with the attorney and attend a meeting with him or her before the 

preliminary hearing.  Other family members and friends can be present as well.  At this meeting, CPS 

and the parent(s) will try to reach an agreement about the child’s placement and services needed.  This 

meeting will be discussed at the preliminary hearing, and the court will make decisions about the child 

then.  If the parent(s) or guardian denies the charges, a dependency hearing may be set.  

 

When you are involved with CPS, you must: 

 Work with CPS to solve family problems 

 Attend meetings, staffings, Foster Care Review Board reviews, and court hearings 

 Give information about the children to CPS 

 Tell CPS if you get a new address, phone number, job, income, or spouse 

 Follow court orders 

 Comply with visitation agreements 

 Contribute to the child’s cost of care 

 Attend appointments with CPS, attorneys, therapists, and other services involved with the case 

For more information, contact the Parent Assistance Program.  This 24-hour hotline can provide 

parents with information about CPS, the hearing process, juvenile court, and their legal rights 

and responsibilities.  The Program can be reached at: 

Phoenix: (602) 542-9580 

Statewide toll-free: 1-800-732-8193 

To find out more about CPS, visit http://www.azdes.gov/dcyf/cps/guide.asp#Top. 

 

 

  

http://www.azdes.gov/dcyf/cps/guide.asp#Top
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A timeline of model court hearings explains how the dependency process works. 
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Advocates need to be aware that child can become dependent if the parents cannot or will not 

provide the necessities of life; cannot or will not control the child; the child is a victim of abuse, 

neglect, cruelty or depravity by the parent, a guardian, or any other person having custody for the 

child; or the child is less than eight years old and has committed an act which would result in 

delinquency or incorrigibility for anyone older than eight. The safety and protection of the child, 

not the reunification of the family or the parent’s rights, is the Juvenile Court’s ultimate goal 

under the Adoption and Safe Families Protection Act.   

 

SB 1304 was passed in the 2003 Legislative session, allowing for open juvenile proceedings. The 

law requires that at least 5%, but no more than 10% of the dependency, guardianship and 

termination of parental rights proceedings filed in the Maricopa County Superior Court Juvenile 

Division be open to the public. The purpose of the law was to determine whether having the 

proceedings open to the public would promote due process, while at the same time protecting 

privacy rights. At the beginning of any proceeding the court must ask the parties if there are any 

reasons the proceedings should be closed. Before opening the proceeding the court shall consider 

the following: 

 

 Whether opening the proceeding is in the child’s best interest. 

 Whether doing so would endanger the child’s physical or emotional well-being or the 

safety of any other person. 

 The privacy rights of the child, the child’s siblings, parents, guardians and caregivers 

and any other person whose privacy rights the court determines need protection. 

 Whether all parties have agreed to allow the proceeding to be open. 

  

 If the child is at least 12 years old, and a party to the proceeding, he or she may 

request that the hearing remain closed. The court may close an open hearing at any time 

during the proceeding.  

 

It is difficult to predict what the impact of an open dependency hearing might be for a victim of 

domestic violence. On one hand it could make DV issues public and thus let judges not ignore 

them or conversely, it could heap ridicule on the victim and lay blame for “allowing “ the abuser 

to abuse the children. Also, open proceedings could stigmatize the child by making his/her name 

public; the child’s classmates would know about the abuse. On the other hand, public 

proceedings could result in more care being given to the protection of the child due to greater 

judicial accountability that public knowledge inevitably results in.  

 

 2002 Legislative session changed somewhat the results of CPS findings when reports of child 

abuse are made. It is now mandatory that after a complaint is made to CPS, “the department shall 

summarize the outcome of the investigation for the person who reported the suspected child 

abuse or neglect if that person is the child’s parent, guardian or custodian.”  It also requires that 

“The department shall provide the parent, guardian or custodian who is the subject of the 

investigation and the person who reported the suspected child abuse or neglect if that person is 

the child’s parent, guardian or custodian with a copy of the outcome of the investigation …” 

when the report is unsubstantiated, after the time for hearing has lapsed, after a final 

administrative decision has been made.  This law came about after a case in which CPS 

substantiated the abuse but never told the protecting parent.  Thus, not knowing the abuse was 
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substantiated, the mother left the child with the abusive father and the child was harmed.  The 

mother was then was accused of child abuse for leaving the child with him, even though CPS 

never informed her of its findings.  Victims of domestic violence often find themselves in such a  

“Catch 22.”   

 

HB 2133, passed in 2003, authorizes DES to file unsubstantiated cases separately, depending on 

the circumstances, within the department’s case management system. This law also requires that 

if probable cause exists that abuse or neglect has occurred, the department shall record this 

finding, regardless of whether a specific person is identified as responsible for the abuse or 

neglect. Previously, if the perpetrator of the abuse could not be identified, then the report of 

abuse or neglect was unsubstantiated, even though there was probable cause. When probable 

cause exists but the perpetrator cannot be identified, the department shall provide the parent, 

guardian or custodian who is the subject of the investigation and the person who reported the 

suspected abuse or neglect if that person is the child’s parent, guardian or custodian with a copy 

of the outcome of the investigation.  

 

The duty to report statute was amended in the 2003 Legislative session by the passage of SB 

1352. This law increased the number of persons with a duty to report when there is a reasonable 

belief that abuse or neglect of a minor has occurred. Those persons required to report include: 

 

 Any physician, physician’s assistant, optometrist, dentist, osteopath, chiropractor, 

podiatrist, behavioral health professional, nurse, psychologist, counselor or social worker 

who develops the reasonable belief in the course of treating a patient. 

 Any peace officer, member of the clergy, priest or Christian Science practitioner. 

However, an exception to this reporting requirement exists, a member of the clergy, 

Christian Science practitioner or priest, who has received a confidential communication 

or a confession, in their professional role, may withhold reporting of the communication 

or confession if the member of the clergy, Christian Science practitioner or priest 

determines that it is reasonable and necessary within the concepts of the religion. It is 

important to note that this exception only applies to communications and not to personal 

observations. 

 The parent, stepparent or guardian of the minor. 

 School personnel or domestic violence victim advocate who develop the reasonable 

belief in the course of their employment. 

 Any other person who has responsibility for the care or treatment of the minor. 

  

 This law also clarified and expanded reportable offenses, and establishes that 

prescribed persons who fail to report reportable offenses are guilty of a Class 6 felony, 

punishable by up to 1 year or $150,000. Reportable offenses include: 

  

 Any offense listed in Chapters 14 and 35.1 of this title, or § 13-3506.01. 

 Surreptitious photographing, videotaping, filming or digitally recording of a minor 

pursuant to § 13-3019. 

 Child prostitution pursuant to § 13-3212. 

 Incest pursuant to § 13-3608. 
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If a child has been found to be dependent, it is the responsibility of DES to provide care for the 

child and services to the family so they may be reunited in safety as soon as possible. Services 

include parenting or domestic violence classes, counseling, drug and alcohol testing etc. A child 

should not be removed because the parents are homeless or financially unable to care for the 

child. It is the responsibility of CPS to find a way to provide those services so the child can be 

returned to its parent. Parents who are working with CPS should: 

 

 Call the assigned caseworker every week. 

 If unable to attend a scheduled appointment, notify the caseworker. 

 Attend all scheduled parent-child visits. If unable, notify the caseworker as soon as 

possible. 

 Keep a journal of all attempts to notify the caseworker. 

 Ask her attorney about questions or concerns. 

 Keep a journal of all attempts to contact the attorney. 

 Call caseworker’s supervisor if the caseworker does not return phone calls. 

 

If the case is sent to mediation and there has been violence in the family, the victim should 

request that a separate mediation be held with each parent rather than together, especially if an 

Order of Protection is in effect. Safety concerns regarding all court appointments should be 

communicated to the judge. 

 

Problems arise from several different directions. Sometimes the caseworker wants to reunify the 

family, but the victim does not want to return to the batterer. That must be made clear to the 

caseworker. On the other hand, sometimes the caseworker insists that the victim leave the abuser 

before the child will be returned. If this is the case, the caseworker must be made aware that 

when a victim leaves an abusive relationship, the lethality of the situation often increases for 

both the victim and children. Also, advocates need to be aware that parents can and do have 

different positions and different attorneys, depending upon the complexity of the situation. The 

child may also have two attorneys, one who is to represent what the child wants, and the other to 

represent the child’s best interest independently of what the child wants (Guardian ad Litem). 

 

Problems can arise in the criminal context as well. The victim may be criminally charged with 

child abuse or neglect for allegedly "failing to protect" the child from abuse. All to often, the 

victim has been charged and the actual abuser escapes all responsibility. 

 

Therefore, victims must be aware of that possibility and realize that the only person with whom 

the client/attorney privilege exists is their own attorney. Anything told to the Attorney General 

can be used in a court proceeding. Likewise, attorney(s) for the child have no obligation to 

anyone but that child. Communications with a parent are not confidential.  If a victim 

inadvertently indicates that he or she is working while receiving cash assistance, the attorney 

may notify DES. He or she may also be reported for driving to work without a driver’s license or 

living in an apartment with more people than are legally allowed to occupy it; one must be 

extremely careful about what information he or she reveals, except to his or her own attorney. 

 

Sometimes three cases are proceeding at the same time, e.g. juvenile dependency, divorce, and a 

criminal action for child abuse. Testimony in all three cases will be on the record and so can be 
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used against the witness if it is inconsistent. The perpetrator will not want to testify in any other 

case before the criminal one because that testimony can be used in the criminal trial. Thus, many 

times an abuser will want to postpone the dependency case until the criminal case is resolved. If 

any testimony in the dependency or divorce case might result in criminal liability for the victim, 

he or she should definitely consult with an attorney; it may be advisable to postpone or plead the 

5
th

 Amendment.  

                                                

F. Full Faith & Credit 
 

Under the federal Violence Against Women Act (VAWA), jurisdictions must give full faith and 

credit to valid orders of protection issued by other jurisdictions. Simply put, courts in Arizona 

must honor orders from other states and jurisdictions including tribal courts. The protective order 

is valid in Arizona if it was issued under local jurisdiction laws in the other state (A.R.S. § 13-

3602 (S)).  

 

The federal law does not require registration or filing of orders of protection in this state to make 

them valid. It may be of benefit to do it so that it will be more easily recognized and enforced by 

local police. To domesticate a foreign order, an authenticated copy must be filed in the superior 

court (ARS §12-1702). The clerk shall treat the judgment in the same manner as a judgment of 

the superior court of this state. Such a judgment has the same effect and is subject to the same 

procedures as an Arizona order and may be enforced likewise. 

 

However, if the court insists on giving notice of the registration to the abuser, it may be better 

not to register it. The registration is public record, which could enable the abuser to find the 

victim. 

 

The federal law also does not require that the order be certified or authenticated. Arizona law 

does require authentication if the order is to be registered locally. 

 

If the perpetrator has committed any of the following crimes, the case should be referred to the 

U.S. attorney’s office for prosecution under VAWA: 

 

 Interstate travel to commit domestic violence. 

 Interstate stalking. 

 Interstate violation of an Order of Protection. 

 

G. Gun Legislation—State And Federal Issues 
 

The Violence Against Women Act (“VAWA”), first enacted in 1994 and reauthorized in 2000 and 

2005, also includes gun regulations to specifically protect women and children from domestic 

violence abusers. 

 

It has been shown that when firearms are involved, the lethality of a domestic violence situation 

often escalates.   In September, 2004 the Violence Policy Center (“Center”) released their annual 

report detailing the reality of murders committed against women in the U.S.  The Center reported 

that that fifty-four percent (54%) of female homicides were committed with firearms, more than 
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with all other weapons combined.   Of the homicides committed with firearms, 73% were 

committed with handguns.  But despite these alarming facts, states have been slow to enact laws 

to protect families from gun violence.  

 

Sarah Brady, whose husband Jim Brady was seriously wounded during the assassination attempt 

of Ronald Reagan in 1981, began a campaign to make guns laws more stringent. The result of 

this campaign was the Brady Law, enacted in 1993. Brady set out federal standards to which 

sellers of firearms must adhere before selling a gun. These standards included a five-day waiting 

period and a background check of the purchaser.  In 1994, Brady went into effect in the 32 states 

that at that time did not have laws requiring a background check. 

 

In 1996, Congress passed legislation specifically prohibiting anyone convicted of a domestic 

violence misdemeanor from purchasing or owning a firearm.  

 

In 1997, New Jersey Representative Frank Lautenberg introduced a measure that expanded the 

1968 Gun Control Act; the language included law enforcement officers that had been convicted 

of domestic violence offenses.  

 

Also in 1997, the Supreme Court struck down a key provision of Brady—the majority of the 

Court held that the federal government could not force localities to perform background checks 

of those wanting to purchase firearms.  Therefore, state law has become even more critical in 

protecting the rights of domestic violence victims. 

 

In Arizona, the question of whether or not an abuser can be prohibited from obtaining or 

possessing a firearm and for how long depends upon the particular set of circumstances.  If a 

victim has filed for a Protective Order and there has been a hearing, then Brady applies and the 

abuser is prohibited from buying a firearm for the length of the Order.  If the order has been 

obtained ex parte (done for, on behalf of, or on application of, one party only) then the defendant 

has not been afforded a hearing.  In this instance the judge has discretion whether or not to 

remove the defendant’s firearms from the home and prohibit him/her from purchasing a gun.  

Arizona state law says that if the person is convicted of any felony or is on probation for a 

qualifying misdemeanor crime of domestic violence, it is illegal to possess or obtain a gun. 

Federal law says this as well.  See A.R.S. §13-3602, § 13-3105 and § 13-3601. 

 

It is important to note that Arizona does not require secondary “private” background checks. So 

if Person A purchases a gun from a store, a background check will be performed, but if Person A 

then decides to sell that gun to person B, there will be no check on Person B. One can see where 

this is a potentially dangerous situation if Person B is an abuser.  
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H. Tribal Issues  
 

The Indian Child Welfare Act (ICWA) requires that any deprivation of custody of an Indian 

child from its parents cannot occur without tribal approval. The case must be referred to the tribe 

to either accept and handle it itself or to reject it and allow the state courts to handle it. Thus if 

CPS is attempting to take a child away from its Indian parent, the advocate should ask the parent 

or attorney if the ICWA has been invoked. The ICWA does not apply in divorce cases between 

parents. 

 

Tribal police do not have authority to arrest non-Indians. Bureau of Indian Affairs officers, in 

conjunction with the FBI and U.S. attorneys office, do have criminal jurisdiction over non-

Indians who commit offenses against Indians.  For more information concerning Indian tribes, 

contact Sacred Circle at 877-733-7623 or the American Indian Law Center at 505-277-5462. 

 

I. Military Issues 
 

VAWA does not explicitly cover Protective Orders issued on military bases or installations. 

Most military orders will not meet the requirements for validity under VAWA since they are 

usually issued by a commanding officer without providing the respondent with an opportunity to 

be heard. However, the Armed Forces Domestic Security Act (P.L. 107-311) requires the 

enforcement of Civilian Protection Orders on military installations. The protocols have not been 

developed and implemented by the Secretary of Defense to date. However, some commanding 

officers on some bases have already begun directing military police to enforce civilian Orders of 

Protection issued against service members. For information about enforcement of Orders of 

Protection on military bases, contact the Battered Women’s Justice Project (Criminal) at 800-

903-0111 ext. 1 or the Miles Foundation at 203-270-7861 or milesfdn@aol.com.  

 

The Soldiers and Sailors Relief Act (50 U.S. Code Appendix, War and National Defense Act, 

Oct 17, l940, CH 888, 54 Stat. 11278) also gives various protections to members of the military 

on active duty. Service members involved in civil litigation can request a delay in proceedings if 

they can show their military responsibilities preclude their proper representation in court. Service 

members who are on extended deployment or stationed overseas most often invoke this 

provision. However an attorney can represent the service member in court. If they are stationed 

at a location where communication is easily available, and not in a war zone, they should be 

precluded from using the Act to prolong the divorce. Obviously those stationed in the U.S. 

should not be able to use the Act. An argument may need to be made to the court if the service 

member invokes the Act. 

 

The military requires that the service member give his/her family reasonable support. There is no 

set amount of money to define "reasonable". If the service member is receiving an extra 

allotment for housing for the family, and the family has fled or is not living in that housing, the 

base commander should be notified so that the family allotment can be sent directly to the 

family. Otherwise the service member is receiving double income. The service member is also 

mailto:milesfdn@aol.com
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required to pay child support as ordered by the court. If s/he is not paying, the base commander 

is the point of contact. 

 

Until the divorce is final the spouse and children are entitled to retain their identification cards 

and can use the PX and other military facilities. 

 

The Uniformed Services Former Spouses’ Protection Act was enacted in 1982 to enable state 

courts to divide disposable military retired pay, which is defined as the member’s monthly 

retired pay minus qualified deductions, such as certain disability compensation. Since 1990, for 

divorces finalized after 3 February 1991, state and federal income taxes are not authorized 

deductions in arriving at disposable retired pay. The amount will be divided and then taxes 

deducted from each half so the payor and recipient are both paying taxes. 

 

Courts must make an equitable division considering the length of marriage during which the 

member was in the service. The former spouse can receive the pay directly from the military pay 

center if they were married for at least ten years during which the military member performed 

retirement-creditable service. Direct payment is limited to fifty percent of the military member’s 

disposable retired pay. The payment is not spousal maintenance, which could be ordered in 

addition. A certified copy of the court order is necessary. 

 

Former spouses can use the commissary and exchange privileges if they meet the rule that they 

were married 20 years, the member performed 20 years of retirement-creditable service, and the 

marriage and service coincided for at least 20 years. Former spouses are eligible for space-

available medical care if they remain unmarried, do not have medical coverage, and meet the 

20/20/20 rule above. 

 

If the spouse is to remain covered under the Survivor Benefit Program after divorce, a military 

member retiring after March 1, 1986 must submit a written, notarized document signed by both 

parties that should be incorporated into the divorce decree. This document must be submitted to 

the appropriate finance center within a year of the divorce. 

 

In 2002, the Arizona legislature made changes to the state law regarding modification of child 

custody.  A person’s military deployment, if less than six months and with a family care plan 

filed, does not constitute a change of circumstances for modification of child custody.   

 

STAMP:  Survivors Take Action Against Abuse by Military Personnel can be found at 

www.militarywoman.org/stamp.htm.   This is a national advocacy group for victims of abuse 

committed by members of the military.  The hotline is 866-879-2568.  The Miles Foundation is 

another resource working on issues of abuse by the military.  The Miles Foundation is at 

203.270.7861 or Milesfdn@aol.com or milesfd@yahoo.com. 

 

J.  Insurance Discrimination 
 

An insurer that offers life, disability, property or liability insurance shall not deny a claim or 

deny, refuse, restrict, cancel, exclude or limit coverage or charge a different rate for the reason 

that a person has been a victim of domestic violence. (A.R.S. § 20-448). This law also applies to 

http://www.militarywoman.org/stamp.htm
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an entity or individual that provides counseling, shelter or other services to victims of domestic 

violence. Further, the law specifically states, “[t]he fact that an insured or proposed insured is or 

has been the victim of domestic violence is not a mental or physical condition.” An insurer may 

however, refuse to issue a life insurance policy to a person who has been the victim of domestic 

violence if the perpetrator is the applicant, prospective owner of the policy or would be the 

beneficiary of the policy. For purposes of this statute, “domestic violence” is defined as: 

 

 Any act that is a dangerous crime against children (§13-604.01) 

 An offense defined in § 13-1201 through §13-1204 

 §13-1302 through §13-1304 

 §13-1502 through §13-1504 

 §13-1602 

 §13-2810 

 §13-2904, subsection A, paragraph 1,2,3 or 6 

 §13-2916 or §13-2921, §13-2921.01 

 §13-2923 or §13-3623 

 

The relationships that qualify as a “domestic” relation under this statute are: 

 

 one of marriage or former marriage or of persons residing or having resided in the same 

household 

 the victim and defendant have a child in common 

 the victim or the defendant is pregnant by the other party 

 related by blood or court order  

 the victim is a child who resides or has resided in the same household as the defendant 

and is related by blood to a former spouse of the defendant or to a person who resides or 

has resided in the same household as the defendant 

 The relationship between the victim and the defendant is currently or was previously a 

romantic or sexual relationship. The following factors may be considered in determining 

whether the relationship between the victim and the defendant is currently or was 

previously a romantic or sexual relationship: 

 (a) The type of relationship. 

 (b) The length of the relationship. 

 (c) The frequency of the interaction between the victim and the defendant. 

 (d) If the relationship has terminated, the length of time since the termination. 

 

The victim’s remedy is an administrative complaint to the insurance commission (A.R.S. §20-

448).  
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SECTION FOUR: ORDERS OF PROTECTION 
 

A.  Orders Of Protection 
 

An Order of Protection (OOP) is a court order issued by a municipal judge, justice of the peace, 

or superior court judge in a domestic violence proceeding to protect a person from violence.   See 

ARS §13-3602.  The OOP is a court order that prohibits or restricts the offender from contacting 

the victim. (The OOP specifies in what ways the offender’s contact with the victim is restricted.) 

 

A domestic violence proceeding is a civil action handled by a municipal judge, a 

justice of the peace or a superior court judge.  However, if dissolution of marriage 

or another family law case is pending, a superior court judge must handle it. 

 

The OOP is a civil order. It has nothing to do with the police, the sheriff, the county attorney or 

the criminal court unless the order is broken. A violation of an OOP constitutes a class 1 

misdemeanor (interfering with judicial proceedings) and possible contempt of court. 

Enforcement of the OOP is accomplished in criminal court. See A.R.S. §13-2810. 

 

The basic steps to obtaining an Order of Protection are as follows: 

 

 The victim of domestic violence files a petition (request) for OOP in court. 

 If granted, the judge signs the OOP. 

 The OOP is valid when served on the offender. 

 Once the OOP has been served, it is enforceable by law enforcement. 

 

1. Who Can Get an Order of Protection? 
 

To get relief, the victim must establish that the relationship with the offender is one of the 

following that qualifies under the domestic violence definition (A.R.S. § 13-3601): 

 

 Relationship of victim and offender is one of marriage or former marriage or of 

persons residing or having resided in the same household. 

 Victim and offender have a child in common. 

 Victim or offender is pregnant by the other party. 

 Victim is related to the offender or the offender’s spouse by blood as a parent, 

grandparent, child, grandchild, brother or sister, or by marriage as a parent-in-law, 

grandparent-in-law, stepchild, step-grandchild, brother-in-law, or sister-in-law. 

 Victim is a child who resides or has resided in the same household as the offender and 

is related by blood to a former spouse of the offender or to a person who resides or who 

has resided in the same household as the offender. 

 The relationship between the victim and the defendant is currently or was previously 

a romantic or sexual relationship. The following factors may be considered in 

determining whether the relationship between the victim and the defendant is currently or 

was previously a romantic or sexual relationship: 

 (a) The type of relationship. 
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 (b) The length of the relationship. 

 (c) The frequency of the interaction between the victim and the defendant. 

 (d) If the relationship has terminated, the length of time since the termination. 

 

 

This law applies to a victim’s spouse, ex-spouse, a current or ex live boy/girlfriend or partner, an 

immediate family member including parents, siblings and children, the parent of a born or 

unborn child regardless of whether they ever lived together, in-laws and dating relationships. The 

domestic violence law (A.R.S. § 13-3601) was changed in 2000 to eliminate the requirement that 

persons living together or having lived together be of "opposite sex," in order to receive domestic 

violence protection. A.R.S. § 13-3601 was modified again in 2009 to include a relationship 

where the victim and the defendant are currently or was previously a romantic or sexual 

relationship.  

 

For minors, the parent, legal guardian or person who has legal custody of the minor is supposed 

to file the petition for OOP on the minor’s behalf, unless the judge determines otherwise. Minors 

granted their own OOP tend to be in their late teens. 

 

A third party can get an order of protection for the victim if the victim is temporarily or 

permanently unable to make the request him/herself (A.R.S. § 12-1809(A)). For example, the 

victim is in the hospital, or unable to leave her home or workplace. The judge will determine if 

the third party is an appropriate requesting party for the victim. The victim’s name will be listed 

as the plaintiff; the third party will be listed on the petition on the line beneath the name and date 

of birth of the plaintiff. The third party will sign the petition on behalf of the plaintiff.   

 

Orders of Protection may be obtained at any municipal court, justice of the peace court, or 

superior court. The applicant may proceed pro se (without the assistance of an attorney) to get an 

Order of Protection. Most OOP’s in Arizona are filed without an attorney. All courts have the 

appropriate standardized forms for filing. If the victim has an open divorce and/or custody case 

and has an attorney, the attorney should assist with filing for an OOP. 

 

There is no filing fee for an order of protection.  As of 2002, there is no service fee for law 

enforcement to serve the order.  The same is true for an injunction against harassment issued in a 

dating relationship. Private process servers can still charge fees.  It is within the victim’s 

discretion to use a private process server. 

 

2.  What Are the Grounds for an Order of Protection? 
 

A court is required to issue an Order of Protection if the court determines that there is reasonable 

cause to believe that: 

 

 The offender (defendant) may commit an act of domestic violence. 

 The offender has committed an act of domestic violence within the past year or within 

a longer period of time if the court finds that good cause exists to consider a longer 

period. 
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In considering acts of domestic violence "within the past year," the law specifies that any time 

that the offender has been incarcerated or out of the State of Arizona will not count. 

 

An “act of domestic violence” is any of the crimes listed in A.R.S. § 13-3601, where the 

relationship between the offender and the victim is one that qualifies under the domestic violence 

definition (see Who Can Get an Order of Protection, above). Those crimes include: 

 

 Dangerous crimes against children. 

 Endangerment. 

 Threatening or Intimidating. 

 Assault. 

 Aggravated Assault. 

 Custodial interference. 

 Unlawful imprisonment. 

 Kidnapping. 

 Sexual Assault. 

 Criminal trespass. 

 Criminal damage. 

 Interfering with judicial proceedings. 

 Disorderly conduct. 

 Neglect, abandonment, or cruel mistreatment of an animal. 

 Using the telephone to terrify, intimidate, harass, threaten, annoy or offend another. 

 Preventing or interfering with use of a telephone in an emergency. 

 Harassment. 

 Aggravated harassment. 

 Stalking. 

 Surreptitious photographing. 

 Child abuse or vulnerable adult abuse. 

 

3. What Relief Is Available Under The Domestic Violence Statute? 
  

The relief provided by an Order of Protection may include: 

 

 Requiring the abuser to stop physical acts or threats of violence against the victim or 

other designated persons (including children if harm may result). 

 Prohibiting the abuser from contacting the victim or other designated persons in 

person, by telephone, in writing/e-mail, or by other means if specifically requested (such 

as contact through third parties). 

 Grant you the custody, care, and control of any animal owned by you, the defendant, 

or a minor child living in your household if you believe that the defendant is a danger to 

the animals. 

 Giving the victim the right to remain in the residence, and prevent the abuser from 

living or visiting there. This is called exclusive use of the home. 
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 Ordering the abuser to leave the residence so the victim may return home (if the 

petitioner has rights to the home; if the petitioner is not on the lease, the defendant may 

ask the landlord to kick him/her out). 

 Requiring the abuser to stop harassing or interfering with the victim at home, work, 

school or other designated locations. 

 Prohibiting the abuser from possessing or purchasing firearms. 

 Requiring participation in a domestic violence counseling or other program deemed 

appropriate by the court (only after a hearing is held). 

 

4.   Limitations of an Order of Protection  
 

An Order of Protection: 

 

 Is not an absolute guarantee of protection; rather, when obtained, it is one step that 

may be included in a victim’s personalized safety plan.   

 Will not order a police officer to act as a personal bodyguard for the victim’s safety. 

 Is not a custody order regarding the children. 

 Cannot determine division of property. 

 Cannot order spousal support or child support. 

 Cannot order one spouse to pay bills or debts. 

 Cannot be obtained against more than one defendant. If there is more than one 

offender, a separate OOP must be obtained against each offender. 

 

5. What Is the Duration of an Order of Protection? 
 

An Order of Protection is in effect for one year after service of the order on the defendant. It can 

be served up to one year from the date that the judge signs the order. 

 

6. Where Can You Get an Order of Protection? 
 

A person residing in Arizona may apply for an Order of Protection by filing a Petition for Order 

of Protection in any municipal court, justice of the peace court, or superior court. If there are any 

pending family law issues (custody, divorce, separation, visitation, etc.), the Order of Protection 

must be filed in Superior Court. An OOP may be obtained in any jurisdiction, and an order 

obtained in any jurisdiction is to be enforced in every jurisdiction. Most orders are obtained 

without counsel, but if the victim has an attorney, most courts will want that attorney’s signature 

on the petition. 

 

The court clerks will have all the necessary forms for requesting an Order of Protection free of 

charge. The clerks will not give any legal advice, nor will they assist in filling out the necessary 

forms.  In addition, the forms are currently available at the Self Service Centers in the superior 

Courts of Maricopa, Pima and Yavapai as well as on-line at 

http://www.supreme.state.az.us/nav2/selfserv.htm.    

 

http://www.supreme.state.az.us/nav2/selfserv.htm
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7. What Are Order of Protection Forms? 
 

In 1997, all courts issuing Orders of Protection began using the same forms. The only forms used 

in Arizona are the petition and order. All directions on the forms must be read carefully before 

filling out each form. The person filling out the forms is the plaintiff, and the person accused of 

abuse is the defendant. Any injuries, hospitalizations or police reports should be included. The 

victim does not have to put her current address on the forms. She will have to give an address to 

the court for future notification, but she can use a P.O. Box, a friend or relative’s address, or 

simply ask the court to keep the address confidential. 

 

 

 

 

SAMPLE—Order of Protection and Injunction Guide Sheet 

Plaintiff’s Guide Sheet for Protective Orders-Please Read Carefully 
 
The following information is provided to further explain the protective order process. It is 
recommended, but not required, that the Plaintiff carry a copy of the protective order at all times. 
 
1. You can request one of the following types of protective orders: 
ORDER OF PROTECTION: An Order of Protection is used for a “family” relationship between you and 
the Defendant. This can include any of the following: 1) married now or in the past, 2) live together now or 
lived together in the past, 3)parent of a child in common, 4) one of you is pregnant by the other, 5) you 
are a relative (parent, in-law, brother, sister, or grandparent), or 6) current or previous romantic or sexual 
relationship. Also, you must state how an act of domestic violence was threatened or committed against 
you within the last year. 
INJUNCTION AGAINST HARASSMENT: The Defendant has committed a series of acts (more than one) 
of harassment against you in the last year. There is no fee for service of process if the petition arises out 
of a dating relationship. 
INJUNCTION AGAINST WORKPLACE HARASSMENT: This Injunction may be filed by an employer or 
owner of a business or operation for the benefit of an employee or the business against a single act or 
series of acts of harassment. 
 
2. OTHER PROTECTED PERSONS: It is possible that you will be referred to Superior Court if your 
children are listed as protected persons in this order. Only a Superior Court Judge can decide child 
custody or parenting time in a separate action. 
 
3. ONE DEFENDANT: You must list only one defendant per petition. A separate petition must be filed for 
each defendant. A copy of your petition and the order will be given to the Defendant and may be 
used in future judicial proceedings. 
 
4. SERVICE AND EFFECT: This protective order is valid for one year from the date it is served on the 
Defendant and is enforceable by law enforcement in any state or tribal nation in the United States. There 
is no fee for law enforcement service of an Order of Protection or Injunction Against Harassment involving 
a dating relationship. There is a fee to serve an Injunction Against Harassment not involving a dating 
relationship or an Injunction Against Workplace Harassment. The court will instruct you on how service 
can be made. The cost to serve injunctions varies depending on mileage and number of attempts. If you 
cannot afford to hire a process server, you can ask the judge to defer or waive the fee. 
 
5. PROTECTIVE ORDER HEARING: If the Defendant disagrees with this protective order, he/she has 
the right to request a hearing, which will be held within 5 to 10 business days after a written request has 
been filed in the court that issued this order. If you do not appear at the hearing, your Order may be 
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quashed (dismissed); therefore, you must notify the court of any change in your contact information to 
assure you are notified of any hearing dates and times. 
 
6. MODIFYING OR QUASHING (DISMISSING) THIS PROTECTIVE ORDER: Only a judge can modify or 
quash (dismiss) this protective order. If you file an action for maternity, paternity, annulment, legal 
separation, or dissolution against the Defendant, advise this court at once. Nothing you do can stop, 
change, or undo this protective order without the Court's written approval. 
 
7. PLAINTIFF CONTACT: Even if you initiate contact, the Defendant could be arrested for violating this 
protective order. If the Defendant does not want you to contact him/her, the Defendant has the right 
to request a protective order against you. 
 
8. LAW ENFORCEMENT STANDBY: If you or the Defendant needs to get personal belongings from the 
other, you may request standby from the judge. Standby allows you or the Defendant to return once with 
a law enforcement officer to obtain necessary personal belongings from the residence. Neither law 
enforcement nor this protective order can resolve conflicts over property, title, furniture, finances, real 
estate, or other ownership issues. 
 
9. FIREARMS: You may request that the judge order the Defendant not to possess, receive, or purchase 
firearms or ammunition. 
 
10. COUNSELING: If requested, counseling for the Defendant can only be ordered at a hearing at which 
you and the Defendant must appear. 
 
11. PUBLIC ACCESS: Only the information contained in the served protective order, not the petition, will 
be entered into the state computer system and will be made public on the internet. See next page to keep your 

address(es) private.



 77 

ALL COURTS IN ARIZONA  ADDRESS CITY, AZ ZIP CODE   TELEPHONE NUMBER  
 
Case No. ________________________  

Plaintiff’s Guide Sheet for Protective Orders-Please Read Carefully 

 
PRINT ALL INFORMATION ON THIS FORM AND ON THE PETITION.  
_______________________________________  _____________________________________  
Your Name       Your Address  
(_____)_________________________________  _____________________________________ 
Your Daytime Telephone Number    City, State, ZIP  

 
You may request that the Court keeps your address confidential if the Defendant does not know where 
you live or work. If checked, the following addresses will be restricted and will not appear on the petition 
served on the Defendant:  

 
[ ] Restrict home address [ ] Restrict work address [ ] Restrict other address  
[ ] Restrict school address  
Your relationship to the defendant is:  

[ ] married now or in the past  

[ ] live together now or lived together in the past  

[ ] parent of a child in common  

[ ] one party is pregnant by the other  

[ ] relative (parent, in-law, brother, sister, or grandparent)  

[ ] romantic or sexual relationship (current or previous) 

[ ] dating but not a romantic or sexual relationship  

[ ] Other  

 
___________________________                                                     ______________________________ 
Defendant’s Name                                                                                               Defendant’s Address  
(_____)_________________________________                                ____________________________ 
Defendant’s Daytime Telephone Number                                                             City, State, ZIP  
 
 
DEFENDANT IDENTIFIERS  
Please provide all information below to the best of your  
knowledge. If you do not know the Defendant’s date of  
 birth, an estimated date of birth is acceptable. Please  
indicate the date of birth is an estimate by checking the  
“Est.” box below.  
 

SEX  RACE  DOB Est.  HT WT  

                                                    [ ]  

EYES  HAIR  SOC SEC NUMBER  
 

DRIVER’S LICENSE #  STATE  EXP DATE  

 

 

 
 

ANIMALS and ORDERS OF PROTECTION 

– If you are requesting an Order of Protection 
to protect yourself, you may also ask the 
court to grant you the custody, care, and 
control of any animal owned by you, the 
defendant, or a minor child living in your 
household if you believe that the defendant is 
a danger to the animals. (A.R.S. 13-
3602(G)(7)) If you are asking the court to 
include animals on an Order of Protection, 
please write your request on Line 9 of the 
Petition. 
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SAMPLE GENERAL PETITION 
 
All Courts in Arizona/NCIC#/DPS#  Address  City, Arizona Zip Code  Telephone Number 

 
________________________ 
Plaintiff / Plaintiff Employer  
(Work Injunction ONLY)  
Birth Date: _______________ 
 
________________________ 
Agent’s Name  
(Work Injunction ONLY)  

 
___________________________ 
Defendant  
 
___________________________ 
Address  
 
___________________________ 
City, State, Zip Code, Phone  

Case No.  ___________________ 
 
 

PETITION for  
[ ] Order of Protection  
[ ] Injunction Against       
Harassment  
[ ] Workplace Injunction  

 
DIRECTIONS: Please read the Plaintiff’s Guide Sheet before filling out this form.  

 
1. Defendant/Plaintiff Relationship: [ ] Married now or in the past [ ] Live together now or lived together in the past,  
 [ ] Child in common [ ] One of us pregnant by the other [ ] Related (Parent, In-law, Brother, Sister or 
Grandparent) [ ] Romantic or sexual relationship (current or previous) [ ] Dating but not a romantic or 
sexual relationship  
[ ] Other: ____________________________________________________________________________ 
 
2. [ ] If checked, there is a pending action involving maternity, paternity, annulment, legal separation, 
dissolution, custody, parenting time or support in ________________________________Superior Court, 

Case #: ____________________.                                                  
(COUNTY) 

 
 
3. Have you or the Defendant been charged or arrested for domestic violence OR requested a Protective Order?  
[ ] Yes [ ] No [ ] Not sure  
If yes or not sure, explain: ______________________________________________________________ 
 
4. I need a Court Order because: (PRINT both the date(s) and briefly what happened):  
 
Date(s)   Describe what happened (Attach additional paper if necessary – Do not write on back) 

 

                    

 
 

 

 
 

 

 
 

 
 

 

 

 
 

 
Effective: September 30, 2009 Page 1 of 2   Adopted by Administrative Directive No. 2009-26 
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Case No. ____________________ 
 

 
 
5.  The following persons should also be on this Order. As stated in number 4, the Defendant is a danger 

to them:  
___________________________(___/___/_____) ____________________________(___/___/_____)  

                Birth Date               Birth Date  
___________________________ (___/___/_____)___________________________ (___/___/_____)  

   Birth Date              Birth Date  

 
 
6. Defendant should be ordered to stay away from these locations, at all times, even when I am not 
present:  
[ ] Home ____________________________________________________________________________ 
[ ] Work  ____________________________________________________________________________ 
[ ] School/Others ______________________________________________________________________ 

 
 
7. [ ] If checked, because of the risk of harm, order the defendant NOT to possess firearms or 
ammunition.  
 
8. [  ] If checked, request an order for the Defendant to participate in domestic violence counseling or 
other counseling.  
 
9. Other: ______________________________________________________________________ 

 
Under penalty of perjury, I swear or affirm the above statements are true to the best of my knowledge, 
and I request an Order / Injunction granting relief as allowed by law.  
 
 
 
_______________________________   Attest: __________________     ___/___/_____  
Plaintiff       Judicial Officer/ Clerk / Notary Date  
  

 
 
 
Effective: September 30, 2009 Page 2 of 2   Adopted by Administrative Directive No. 2009-26  
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8.  What is A Petition for an Order of Protection? 
 

A Petition is what tells the judge the facts of the plaintiff’s situation, including the names of the 

parties, the specific acts of violence alleged and the names of any children in the home. It also 

informs the judge what the plaintiff wants the judge to order.  This form will also be served on 

the defendant along with the OOP- if it is granted. 

 

9. What is an Order? 
 

An Order is a document the judge will sign which explains the judge’s decision. Although the 

plaintiff fills it out according to what is being requested, the judge can alter it. 

 

10. What Is an Ex Parte Order of Protection? 
 

Usually a judge will listen to both sides before making a decision. However in domestic violence 

cases the law allows the judge to sign an ex parte order. Ex parte means "from one side only." In 

other words, the Ex Parte Order of Protection is granted based on the plaintiff's statement of facts 

only.  The defendant may not even know the plaintiff is petitioning for an OOP. 

 

At any time while the Order of Protection is in effect, the defendant can ask for a hearing. It must 

be held within 10 business days from date of request or 5 business days if the plaintiff has been 

granted exclusive use of the residence. The notice of hearing will be mailed to the address 

provided by the plaintiff, or the court may telephone the plaintiff if there is not time enough to 

mail the notice. If the plaintiff does not show up for this hearing, the order will probably be 

dropped. That is why it is important for the plaintiff to give the court an address where she is 

certain to receive her mail, as well as a valid telephone number. 

 

 a. Getting an Ex Parte Order of Protection:  

 

 After the plaintiff completes the Order of Protection paperwork, she returns it to the 

Clerk of the Court.  The hearing will be held as soon as the judge becomes available; it 

must be held within the same day. Orders of Protection are emergency orders and are to 

be given priority. The hearing will be short and does not require the presence of any other 

witnesses. The plaintiff has to show that domestic violence has occurred within the past 

year, may occur, or other good cause exists for the Order to be issued. The victim may 

want others there for support or to bolster her testimony, especially if she requests the 

Order to cover the children.  Since this is not a custody order, she will have to show that 

the children have been harmed.   

 

 The plaintiff should be prepared to tell the judge why she believes she or her children 

are in danger and in need of immediate protection.  If possible, the plaintiff should bring 

any evidence, such as medical reports, police reports, and pictures, torn or dirty clothing 

(in paper bags only), etc. to help convince the judge that immediate protection is 

necessary.  She may also bring witnesses if it would strengthen her position in court.  
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 When the Order of Protection is granted, the plaintiff should always get two copies of 

the Order and carry them with her at all times.  If the defendant is unable to be promptly 

located for service, this second copy can be used for service on the defendant should he 

come to where the plaintiff is. 

 

 If the Order of Protection was granted in the municipal or justice courts, and a 

Dissolution of Marriage or other domestic relations action is subsequently filed, the 

plaintiff should notify the court where the OOP was obtained and they will transfer the 

file to Superior Court. 

 

11. How Does the Defendant Know About the Order of Protection? 
 

a. Personal Service: The defendant must be served with a copy of the Petition for 

Order of Protection and the Order of Protection. These papers are normally given 

to him by the police if the order was obtained from a municipal judge, by the 

constable if the order was obtained from a justice of the peace, or by the sheriff if 

the order was obtained from a superior court judge. Service of the Order of 

Protection has priority over other service of process that does not involve an 

immediate threat to the safety of a person. Thus the police, constable or sheriff 

must deliver it promptly. There is no fee associated with this type of service. 

 

Another option for service is personal service by a Registered Process Server. 

Process servers can be found in the Yellow Pages of the telephone directory under 

“process servers.” As they are private business people, their rates vary, with rates 

ranging from $50 and up. Generally, service by a registered process server may be 

preferable when the defendant may be difficult to serve or who may avoid service. 

If the defendant is located out of the immediate area, the plaintiff can call the 

local law enforcement office near the defendant to ask how to facilitate service. 

  

b. Civil Standby: The sheriff or other law enforcement officers may accompany the 

plaintiff to reclaim possession of the house; to evict the defendant; or to reclaim 

clothing, a vehicle, or other property. Many police departments schedule 

appointments for civil standbys, and the policy of each department varies 

sometimes by shift.  The defendant gets one civil standby to collect their 

belongings, by request. 

 

12. What Happens With A Contested Order of Protection? 
 

Any time during the effective period of the Order of Protection, the defendant is entitled to one 

hearing, upon written request. The hearing must be held within 10 court business days, or if he is 

contesting the exclusive use of the home, within five court business days. At this hearing the 

plaintiff must prove that the defendant has committed or may commit domestic violence. The 

plaintiff must convince the judge that the protection asked for in the petition is needed. 

 

The plaintiff should bring any witnesses who can attest to the abuse inflicted or injuries suffered 

by the plaintiff and children. He or she should also bring any evidence (i.e. medical reports, 



 82 

police reports, torn or bloody clothing (in a paper bag, not plastic), photos. etc.) that might help 

prove the case against the defendant. He or she should also bring two copies of any documents.  

 

The plaintiff and any witnesses should expect to be questioned by the judge, the plaintiff’s 

attorney if any, and the defendant or his or her attorney, if any. At this hearing the defendant will 

be allowed to tell his or her side of the story. 

 

After hearing both sides and reviewing all the evidence, the judge will decide if the Order of 

Protection should be continued, canceled, or changed. The Order will say what protection or 

relief has been granted. Orders of Protection, whether or not modified at the hearing, are valid 

one year from the date the Order was originally served. A copy of the Order should be given to 

each party and to the police and sheriff’s department where the plaintiff and defendant reside. 

 

13. What is the Procedure for an Order of Protection Hearing? 
 

A basic point to keep in mind is that the judge controls the courtroom. He or she will decide how 

the hearing will proceed including when or if to receive evidence or hear witnesses. Some judges 

prefer to question the parties themselves, while others prefer to allow the parties to question one 

another. 

 

a. Plaintiff’s case: 

The plaintiff will need to support each request for relief through evidence which may 

include his or her testimony, the testimony of any other witnesses, police or sheriff’s 

reports, medical reports, and other documents the plaintiff may have. The plaintiff needs 

to know what orders he or she is requesting the court to enter, and what information he or 

she is going to present in support of each request. After reviewing the issues in the Order 

of Protection hearings above, it may be helpful for the plaintiff to prepare a checklist of 

the issues and the evidence he or she intends to present. 

  

After the plaintiff has presented the evidence, he or she should summarize for the judge 

what orders he or she is requesting and why the orders should be issued.  At the 

conclusion of the testimony of each witness, the defendant or the defendant’s attorney 

will be able to cross-examine the witness. It is important to remember that the cross-

examination is limited to the areas that were brought up during the direct testimony. If the 

defendant starts asking questions on subjects that are not related to the issues in the case, 

the plaintiff should object and ask the judge whether the question needs to be answered. 

 

b. Defendant’s case: 

Once the plaintiff has presented his or her case, the defendant has a chance to do the 

same. The defendant can testify, call witnesses, and present physical evidence in the same 

manner as the plaintiff. After the defendant and each of the defendant’s witnesses testify, 

the plaintiff will have the opportunity to cross-examine the witnesses. 

 

If the defendant intimidates the plaintiff it will be very difficult for the plaintiff to present 

his or her case or to respond to the defendant’s questions. The judge is prohibited from 

being partial to either side and thus hiring an attorney may become necessary. If that is 
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not possible, then the plaintiff should inquire to see if an advocate can be present in the 

courtroom for moral support. Some judges will allow the advocate to sit with the plaintiff 

at the counsel table so long as the advocate is not acting as an attorney. 

 

14. How Is Evidence Prepared and Presented? 
 

a. Evidence: 

Evidence is any statement, document, or object that tends to prove or disprove a 

particular fact. In Order of Protection hearings most evidence is in the form of testimony 

of the parties. Evidence may also be presented in testimony from others with direct 

knowledge of the facts or in the form of documents, photographs, police reports, medical 

records, or other items. 

 

b. Testimony versus Affidavits: 

Evidentiary hearings are hearings at which witnesses testify in person. Evidence may 

only be submitted by written affidavit (or written statement) if there is agreement by the 

opposing party and/or the judge. Both sides should have their witnesses at the courthouse 

ready for the hearing. Either side can object to affidavits submitted by people not present 

at the hearing. Such affidavits or written statements are usually not admissible. 

 

c. Police Reports: 

Police reports can help bolster a victim’s credibility by corroborating her version of 

events. Police reports may indicate observations of physical injury and may document 

assaults or threats made in the presence of the officer. Pursuant to A.R.S. § 39-121 police 

reports are public records and can be purchased for a small fee. Every victim of a crime 

is entitled to one free copy of a police report. Ongoing investigative reports may not be 

available or may require a subpoena of the investigative officer at the time of the hearing. 

 

The victim may want to request a copy of a police report, called a Departmental Report 

or DR, from the law enforcement agency that responded to the domestic abuse call. The 

victim should have the DR number on a 3 by 5-inch card or a victim/witness brochure 

given to her the night of the incident. The victim may use this DR number to obtain the 

police report. The name and phone number of the investigating detective should also be 

on the card. Use it to get up-to-date information on the case. Police reports should be 

requested as early as possible, as it may take several days to obtain a copy of the report. If 

a review of the report reveals that it could be helpful to the case the issue becomes how to 

get the report and additional investigative information introduced as evidence at the 

hearing. 

 

d. There are four ways to introduce the report: 

 i. Subpoena the police officer who wrote the report so that s/he can verify it. This  

  method should be used if the police officer may have more helpful information  

  than what appears in the report. This method allows the judge to consider both the 

  police officer’s testimony and the report. 
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 ii. Subpoena the “records custodian” at the police or Sheriff’s Department. A record  

  custodian is the person who keeps the records for the agency. Be sure and indicate 

  on the subpoena what reports are to be brought to court (for example “all reports  

  relating to police calls at 1200 Thomas Rd, Yuma, from January 1,1999 to   

  present;” or “police report for incident that police responded to at 1200 Thomas  

  Road, Yuma, on the evening of January 1,1999 involving Jane Doe as victim;” or  

  “police report DR number 99 … (the number of the victim’s police report).” At  

  court, the records custodian must testify as to how reports are kept and that the  

  police or sheriff’s report is a record customarily kept in their department. This  

  method allows only the report to be considered by the judge, as the record   

  custodian generally has no personal knowledge of the facts in the report. 

 

 iii. Get the other side to agree that the report can be given to the judge without  

  anyone coming from the police or sheriff’s department. This method saves money 

  and time, but can only be used if the other side agrees. 

 

 iv. Argue that a certified copy of a police report is self-authenticating under Rules of  

  Evidence 902(4).  Since this is not a criminal case but a civil order of protection  

  hearing, the same strict rules for criminal cases should not apply.  Judges have  

  been known to allow pro se parties (parties not represented by an attorney) to  

  introduce police reports that would ordinarily be considered “inadmissible.”   

  However, do not depend on a judge allowing this to happen. 

 

15. Medical and Child Protective Services Reports 
 

a. Medical reports 

Because these documents are privileged and confidential only the subject of the report 

can obtain them by agreement or by a court order. They cannot be obtained by subpoena. 

Thus if the report concerns someone other than the victim a motion must be made to the 

judge, with a copy to the opposing side and to the medical care provider 

 

b. Child Protective Services (CPS) reports 
Because reports of child abuse are confidential and anonymous by law, these documents 

can only be obtained by court order. They cannot be obtained by a subpoena. Thus a 

motion must be made to the judge, with a copy to the opposing side and the State 

Attorney General’s office that represents CPS. 

 

c. Cautions on the Use of Reports 

There are some practical distinctions between the reports made by the police or sheriff’s 

office and medical and CPS reports: 

 

 i. Medical records should be used cautiously if the victim has something negative in 

  his or her medical file that he or she does not want the court or the other side to  

  know about (for example, suicide attempts, drug use, rapes or sexual   

  molestations, etc). Once the medical file is in the courtroom it is easier for the  

  other side to gain access to the entire file. Once part of the file is used the entire  
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  file is open to inspection by the other side. Be aware that this information may be  

  used to hurt the victim in a future child custody case. 

 

 ii. CPS files should be carefully considered before being requested for use as   

  evidence as they routinely include things such as anonymous "tips" that may be  

  negative toward the victim and may in fact have been made by the abuser. A  

  better course may simply be to call the worker from CPS who has been involved  

  with the family to testify. 

 

16. Records of Conviction 
 

Prior convictions of the abuser can be introduced to show why the victim is afraid. Non-domestic 

violence convictions that show only that the abuser is a “bad person” may not be helpful. The 

time period of the offense may reduce the relevance of the conviction. 

 
Examples of prior convictions that could be used are: 

 

 Twenty-year old felony murder conviction can be introduced to show why the victim is 

afraid. 

 One-year old misdemeanor domestic violence conviction can be introduced to show a 

history of violence and why the victim is afraid. 

 Nine-year old conviction (i.e. fraud, theft, etc.) can be introduced because it involves 

dishonesty.  It can be used to show the defendant is lying when denying the abuse. 

 

An example of a prior conviction that may not be admissible is a recent misdemeanor conviction 

for drug use because it does not involve dishonesty and may be seen as irrelevant (unless the 

defendant has a history of violence when using drugs). 

 

Copies of criminal records of conviction can be obtained from the records department of the 

court where the conviction occurred. If certified copies are obtained the documents can be 

received in evidence without any testimony. Particularly useful are pre-sentence reports that 

often contain a lengthy history of all previous arrests as well as convictions. 

 

17. Photographs and Videotapes 
 

Photographs of the victim taken while the injuries were still visible are the most graphic 

evidence available. Photographs can be received as evidence if: 

 

 The person who took them testifies to the circumstances under which they were taken. 

 The victim or someone with knowledge testifies that the photographs accurately depict 

her appearance on a particular date. 

 

If injuries are visible and law enforcement or medical personnel did not take photographs, the 

advocate should consider taking them. If appropriate, a Polaroid-type camera can be useful in 

producing an immediate record and a record of the injury’s appearance over time. If a Polaroid 

camera is unavailable, pictures with the date visible on them also work well. If feasible, have law 
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enforcement document and put these pictures in the case file. Bruises and scratches can be tricky 

to photograph but sometimes get more obvious as the days go by. If possible, take pictures on the 

day of the incident and for several days after. Bruises are usually most apparent on third day.  

 

18. Physical evidence 
 

Just about any object can be used as evidence if it is relevant, including pictures of damaged 

property, a knife that was used to threaten or a piece of wood that was used to paddle a child. As 

mentioned above, all evidence should be stored in paper bags, not plastic. 

 

Before the judge can receive physical evidence, the victim or another witness will have to 

describe the object, identify each particular item as the one involved in the assault, and describe 

how it was used. 

 

19. How are Subpoenas Used? 
 

A subpoena is a document that orders a person to testify in court. A subpoena can also be used to 

compel a person to bring records or other documents with them to court. This is called a 

“subpoena duces tecum.” 

 

a. Obtaining Subpoenas: 

Blank subpoena forms can be obtained from any law forms store, most chain bookstores and self 

service centers at the Superior Courts.  Generally, the information needed on a subpoena is:  (1) 

the name and number of the case; (2) the name and address of the witness being subpoenaed; (3) 

the date, place and time of the hearing; (4) whether the witness is being called by the plaintiff or 

the defendant; (5) who the witness should contact if s/he has any questions; and (6) whether the 

witness needs to bring any documents to court. There is a small fee for the court to issue each 

subpoena that can be waived if the person requesting the subpoena files an affidavit requesting 

that court costs be waived. The waiver requires filling out forms at the clerk’s office regarding 

income and expenses. 

 

The steps are as follows: 

 

 Complete the subpoena form. 

 Take it to the court clerk to have it “issued” (where it is stamped by the court clerk). 

 Serve it on the witness. 

 Then file the proof of service with the court. 

 

b. Serving Subpoenas: 

A subpoena may be served by any person who is not a party to the action and who is eighteen 

years of age or older. A police officer, constable, sheriff or private process server may also serve 

the subpoena. Service is completed when a copy of the subpoena is handed to the witness and the 

sheriff’s (or other process server’s) return is noted. 

 

Once service is accomplished the person who served the subpoena completes a written statement 

to be filed with the court. The statement includes the date of service, manner of service, name of 
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the person served, and the notarized signature of the person who served the subpoena. The 

original subpoena and certificate of service is then filed with the clerk of court. 

 

Subpoenas can be served any time so long as the witness has reasonable notice of the hearing. As 

a practical matter, subpoenas should be served as soon as possible after learning of the date of 

any hearing. 

 

c. Enforcing subpoenas: 

If a witness fails to appear after being properly subpoenaed, the judge can issue a bench warrant 

to have the witness brought before the court. 

 

20. Evidentiary objections: 

 
In a court hearing, rules of evidence govern what evidence can be presented and what cannot be 

presented.  In an Order of Protection hearing, the court is usually liberal in what information can 

be presented and how it is presented, especially if there are no attorneys.  However, in the event 

the defendant is represented by an attorney, s/he can make objections that can be quite distracting 

and unsettling to a plaintiff.  In some instances a judge may agree with the attorney’s objections 

and make it difficult for the plaintiff to tell her story because she is not following the rules of 

evidence.  In that situation, it may be helpful if the advocate has warned the plaintiff, in advance, 

to request a short recess.  During this time the advocate can talk with the plaintiff about why her 

testimony is not being allowed and help her re-frame the manner in which she is telling her story. 

 

It is also helpful for the plaintiff and advocate to have an idea of what evidence is proper so that 

the plaintiff can have some control over the defendant’s questions and answers.  When the 

plaintiff or advocate thinks a question should be allowed or that an answer is improper or that an 

exhibit should not be allowed into evidence, the plaintiff should object.  The advocate should not 

take on a speaking role in the proceeding nor should she give advice because that is the role of 

the attorney.  If the judge thinks she is practicing law without a license, s/he can have the 

advocate removed. 

 

a. Some of the more common objections are: 

 
i. Relevance 

Relevant evidence is evidence that has any tendency to make the existence of any fact 

that is of consequence to the determination of the action more probable than it would be 

without the evidence (i.e., does the evidence tend to prove or disprove an important fact). 

 
ii. Materiality 

Material evidence is evidence that has some logical bearing on an issue in the case (i.e., 

does the evidence relate to something important in the case). 

 

  iii. Argumentative 

A question is argumentative that does not request information but states a conclusion and 

asks the witness to agree with it (e.g., “You were the one who hit him first, weren’t 

you?”). 
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iv. Hearsay 

A statement made by someone other than the person testifying and offered to prove the 

truth of the matter asserted is hearsay (e.g., “The neighbor told me he saw John hit her.”) 

There are exceptions to the hearsay rule. 

v. Leading 

A leading question suggests the desired answer to the witness. It is usually not allowed in 

a direct examination. 

 

  vi. Repetitive 

Concerns questions or answers that are asked or answered more than once. 

 

  vii. Misstates evidence 

When the defendant or his attorney misquote earlier testimony or repeat a witness’ 

answer but change it slightly. 

 

  viii. Speculation 

A question that requires the witness to guess or speculate, such as “Is it possible that...” 

 
ix.       Unresponsive 

Answers that do not respond to the questions asked (e.g., the witness rambles on about 

something or goes beyond the scope of the question asked). 

 

After each objection, the judge will make a ruling on whether a proper objection has been 

made, i.e., whether the presented evidence can come into consideration. If the judge rules 

“sustained,” the party who objected to the evidence “wins” and the evidence is excluded. 

If the judge rules “overruled,” the party presenting the evidence “wins” and the evidence 

is allowed to come into consideration. 

 

Ruling: 

 

 At the end of the hearing the judge will make a decision on whether to grant the 

Order of Protection. The judge should address all the requests of the plaintiff and tell 

the parties what is being ordered. If the Order of Protection remains in effect it may 

be given to both the plaintiff and defendant immediately following the hearing, or it 

may be mailed to them later. The court will send a copy to the sheriff’s office. 

 

 If the Order of Protection is overturned, the plaintiff may contact an attorney. The 

attorney may be able to appeal and use the evidence to construct a clear case that will 

enable the plaintiff to be awarded an Order of Protection. 

 

 

b. What Can the Judge Order? 

 

S/he can: 

 



 89 

 Require the abuser to stop physical acts or threats of violence against the victim or other 

designated persons. 

 Prohibit the abuser from contacting the victim or other designated persons in person, by 

telephone, in writing, or by other means if specifically requested (such as contact through 

third parties). 

 Grant you the custody, care, and control of any animal owned by you, the defendant, or a 

minor child living in your household if you believe that the defendant is a danger to the 

animals. 

 Give the victim the right to remain in the residence and prevent the abuser from living or 

visiting there. This is called exclusive use of the home. 

 Order the abuser to leave the residence so the victim may return home. 

 Require the abuser to stop harassing or interfering with the victim at home, work, school 

or other designated locations. 

 Prohibit the abuser from possessing or purchasing firearms. 

 Require participation in a domestic violence counseling or other program deemed 

appropriate by the court. 

 

c. What May the Judge Not Order? 

 

The municipal and justice court cannot make orders regarding custody, visitation, spousal or 

child support, or division or community property or debts. If the judge makes such an order, s/he 

is exceeding statutory authority. Please note, orders can include children but only if they have 

been or may be harmed. If a Dissolution of Marriage/Legal Separation/Custody case has been 

filed, a superior court judge has authority to make such orders but will no doubt combine them 

with the regular dissolution proceedings. 

 

The court has authority to order “relief necessary for the protection of the alleged victim and 

other specifically designated persons.”  

 

The judge cannot order a “Mutual Order of Protection.” If the defendant seeks an Order of 

Protection, he has to file his own verified petition and go through the same process the plaintiff 

did. 

 

21. What Are the Steps to Obtain an Emergency Order of Protection? 
 

a. The Role of Law Enforcement: 

 

Any time a law enforcement officer responds to a report of domestic violence, they are required 

by law to give the victim information about Orders of Protection and available domestic violence 

shelters, services and resources. 

 

In counties with a population of more than 150,000 people, the presiding judge of Superior Court 

will make court personnel available to issue Emergency Orders of Protection by telephone 

(A.R.S. 13-3624).  In smaller counties, this is optional. The emergency order is available nights, 

weekends and holidays when the court is not regularly in session. 
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To get an emergency order, the officer at the scene of the violence should call the sheriff who 

will connect the officer to the judge who is on call that day. The judge can give an oral order 

based on probable cause as stated by the officer. The officer then writes up the order and gives a 

copy to both the victim and the perpetrator. The emergency order and certificate of service shall 

be promptly filed by the officer. Unless continued by the court, an Emergency Order of 

Protection expires at the end of the next business day, the next day the courts are open to get a 

regular order. This is to allow a victim time enough to appear in court to petition for an ordinary 

Order of Protection (A.R.S. § 13-3624). 

 

If the defendant is arrested, the court must register a copy of the release order with the sheriff or 

the county within 24 hours so that the release conditions, which should include staying away 

from the victim, can easily be verified (A.R.S. 13-3624 (B)). 

 

22. How Is The Order Of Protection Enforced? 
 

When the Order of Protection is granted the court shall see that a certified copy is delivered to 

the sheriff within twenty-four hours. If the order is not delivered or if the sheriff’s office does not 

have the order on its computer the Order of Protection is still valid. The plaintiff will have to 

show law enforcement a copy of the OOP, and they must treat it as a valid, enforceable order. 

(The copy of the OOP does not have to be a certified copy.) 

 

The Order of Protection remains in effect until it expires (one year from the date of service) or a 

hearing is held and the court dismisses the order.  An OOP is not enforceable until it is served on 

the defendant.  The order is a judicial ruling. Neither the actions of the plaintiff nor the defendant 

can invalidate the order. The police are obligated to enforce it regardless of the actions or 

allegations of either party. If either party wants the order dropped s/he must return to court to do 

so. 

 

The plaintiff cannot violate his/her own Order of Protection. The OOP involves the court 

ordering the defendant not to commit certain acts, etc. It does not order the plaintiff to do or not 

do certain acts.  However, certain jurisdictions have charged the plaintiff with “inviting” or 

“enticing” the defendant to violate the order. Advocates should inform themselves about the 

specific practices in their particular jurisdiction by contacting city and county prosecutors or 

police and sheriff’s departments.  (If the plaintiff is arrested or charged with violating his/her 

own order, contact an attorney and AzCADV immediately. The Coalition has two extensive legal 

memos regarding the legislative history of the order of protection statute and the legal 

impossibility of arresting the victim.)   

 

As a practical matter, while neither party can invalidate the OOP, except through the court 

process, the plaintiff’s actions may impact the enthusiasm with which law enforcement enforces 

the order. Consistency in enforcement is the best approach. Inconsistency, such as allowing the 

defendant back into the home after he has been excluded by the OOP, can affect the 

responsiveness of law enforcement, as well as the prosecutor’s ability to win a criminal 

conviction. 
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23. What happens if the Order is violated? 
 

If the Order of Protection is violated the victim may file a police report. While any contact with 

the victim is technically a violation of the order, it may be difficult to get police action on 

violations of orders of protection. The victim may also insist that a police report be made if the 

defendant is no longer present and an arrest is unlikely. Any corroborating evidence that there 

has been a violation of the order can help the police officer make the report and arrest. This 

includes audio or videotaping, photographs, and/or witnesses. 

 

a. Motion for Contempt 

While the statute provides that the defendant may be found in contempt, this method of 

enforcement is rarely used.  If law enforcement fails to arrest, prosecutors to prosecute, and 

judges fail to hold batterers accountable, the victim may have to take this step, which has proven 

successful in some cases.  

 

For any violation, the plaintiff is required to notify the local law enforcement agency and not the 

judge who issued the order (unless a civil contempt is filed). The municipal or justice court shall 

not adjudicate a criminal violation of an Order of Protection unless a complaint has been filed or 

the prosecutor has requested other legal process. 

 
b.  Arrest for Violations of Orders of Protection 

If the Order of Protection is violated, a law enforcement officer may arrest and take a person into 

custody without a warrant if the officer has probable cause to believe the person has violated the 

Order of Protection, (A.R.S. § 13-2810) by disobeying or resisting an order issued in any 

jurisdiction pursuant to the domestic violence section of the statutes, or that domestic violence 

has been committed. The officer shall arrest if there was infliction of physical injury or the 

discharge, use or threatening use of a deadly weapon or dangerous instrument. The person 

arrested is charged with a criminal offense and has all the rights of the criminal defendant. When 

the violation is of an existing Order of Protection, the law enforcement agency shall request that 

the prosecutor file appropriate charges. 

 

The charge of interfering with judicial proceedings, a class 1 misdemeanor (A.R.S. § 13-2810), 

should be brought against the defendant along with any additional charges due to the underlying 

acts. Interfering with judicial proceedings means that the defendant has disobeyed or resisted a 

lawful order of a court. If he violates the Order of Protection, he has disobeyed an order of the 

court.  

 

A person arrested for violation of an Order of Protection may be released in accordance with the 

rules of criminal procedure, but the order for release shall include pretrial release conditions 

necessary to provide for the protection of the alleged victim and other specifically designated 

persons and may provide for additional conditions the court deems appropriate, including 

participation in counseling programs. 

 

c. Bonds and Pretrial Release 

For Order of Protection violation, A.R.S. § 13-3601, provides that: 
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 A person arrested under the domestic violence provisions may be released from 

custody in accordance with the rules of criminal procedure or other applicable statute. 

Any order for release, with or without an appearance bond, shall include pretrial release 

conditions necessary to provide for the protection of the alleged victim and other 

specifically designated persons. The conditions for release may include any constraints 

the court deems appropriate, including participation in any counseling and batterers or 

“offender treatment” programs available to the defendant. 

 

 The release procedures available under A.R.S. § 13-3883 (4) and A.R.S. § 13-3903 

that allow the police to issue a citation to the offender, give him a later court date, and 

then release him are not applicable to arrests made pursuant to the domestic violence 

statute. In spite of the law, some law enforcement departments are doing “cite and 

release” of defendants arrested for domestic violence. If this occurs contact an attorney 

and the AzCADV’s hotline immediately. 

 

 If the victim receives an Emergency Order of Protection under A.R.S. § 13-3624 (B), 

the court, “within twenty-four hours after a defendant is arrested for an act of domestic 

violence, shall register a certified copy of the release order with the sheriff's office of the 

county in which the order was issued.” 

 

24. What is a Modified or Amended Order of Protection? 
 

It is important to note that only the court can modify or amend the order. The parties cannot. If 

the parties decide they no longer want the order or want to change some provisions, they cannot 

do it by agreement. They must return to court to have it changed. The order is an official court 

document and cannot be changed without court approval.   

 

Some law enforcement personnel have argued that if the victim contacts the defendant, the order 

is invalidated.  That is completely untrue.  First, the order applies only to the conduct of the 

defendant, not that of the victim.  Secondly, the order is a court order, which cannot be altered by 

a private party.  That is stated in plain language in the section of the order entitled “Warning to 

Defendant”.  One or both parties must return to court to have the order modified.  If law 

enforcement in your area is doing this, please notify the AzCADV’s Systems Advocacy 

Department or Legal Advocacy Hotline.   

 

Either the plaintiff or the defendant may ask the court to change one or more provisions in an 

existing Order of Protection. This can be done at any time that the terms of the order are in 

effect. (The defendant is only entitled to one hearing on the order whether he chooses to contest 

the OOP in its entirety or request only a modification.) It is important that the party requesting 

the modification understand that the court may modify the order, but there are no guarantees the 

court will agree with the request. The opposing party will have an opportunity to reply to the 

request for modification and request relief too. The court may modify the order in a way the 

plaintiff does not want. 
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a. Procedure to modify an Order of Protection: 

There is no specific procedure for modifying or amending the Order of Protection except to 

request a hearing as stated above. Any needed changes can be requested at such a hearing. At the 

hearing on modification of the existing order, the same evidentiary issues as previously discussed 

should be considered. Police reports, medical reports, witnesses, and other evidence that may 

provide helpful information should be available at the hearing. 

 

The judge will usually issue an order at the end of the hearing. It may be given immediately to 

the plaintiff or defendant or mailed. The court will mail or deliver the order to the sheriff’s 

office. It is important that the plaintiff keep a copy of the new order on his/her person at all 

times. 

 

A modified OOP is effective when served on the defendant, and it expires one year from the date 

that the original order was served. 

 

b. How do You Get an Extension of the Order of Protection? 

There is no specific provision for extending the current order. If the plaintiff continues to fear 

physical harm from the defendant he or she may want to obtain another Order of Protection. The 

process is the same as that previously described except that the plaintiff should specifically state 

why continuing protection is needed (i.e., the abuser has violated the Order of Protection in the 

last year, is still in the area, or is due to be released from jail or return from a military assignment 

soon). The victim need not repeat the allegations of the previous order but can simply attach it as 

an exhibit.   

 

Some judges think the request should be made before the existing order expires and keep the 

same number. Other judges think that the old order must expire and the victim has to re-apply as 

in the original procedure and a new number will be issued.  The victim should either ask the 

judge about the practice in their particular jurisdiction or simply go before the order expires.   
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B. Injunctions Against Harassment 
 

An Injunction Against Harassment (IAH) is similar to an Order of Protection. However the 

grounds for obtaining an IAH differ from those for an OOP, as do the types of relief available. In 

general, an Injunction Against Harassment could be considered as an option for victims of abuse 

who do not qualify for Orders of Protection, including people in dating relationships. Injunctions 

Against Harassment are governed by A.R.S. § 13-3602. 

 

1. An Injunction Against Harassment is like an Order of Protection in 

that: 
 

 The IAH can be issued in a justice court, municipal court or superior court. 

 The IAH can be issued in an ex parte hearing. If the court does not find cause to issue 

the IAH ex parte, then the court may schedule a further hearing with notice to the 

defendant. 

 A third party may request an IAH on behalf of the victim, if the victim is unable to 

make the request herself (i.e., if the victim is hospitalized). 

 The IAH is in effect for one year after service on the defendant, and the injunction 

must be served within one year from the date that the judge signs the injunction. 

 An IAH can only be issued against one defendant. If there are multiple offenders the 

plaintiff will have to obtain a separate injunction against each offender. 

 During the period that an IAH is in effect the defendant may petition once for a 

hearing to contest the IAH. The defendant may request that the injunction be 

dismissed or modified. 
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 During the period an IAH is in effect the plaintiff may have the injunction dismissed 

or modified. 

 Primarily, law law enforcement officers enforce injunctions against harassment. 

Violation of an IAH constitutes a class 1 misdemeanor (interfering with judicial 

proceedings) and possible contempt of court. 

 

2. An Injunction Against Harassment is different from an Order of 

Protection: 
 

 No “relationship test”: No specific relationship needs to exist between the plaintiff 

and defendant for the plaintiff to be able to obtain an Injunction Against Harassment. 

 There is no fee filing a petition (A.R.S. 12-1809 (D)). 

 Fees for service of process may be deferred or waived under any rule or law 

applicable to civil actions, except that fees for service of process shall not be charged 

if the petition arises out of a dating relationship.   

 Grounds: For purposes of an Injunction Against Harassment, “harassment” is defined 

as “a series of acts over any period of time that is directed at a specific person and 

that would cause a reasonable person to be seriously alarmed, annoyed or harassed 

and the conduct in fact seriously alarms, annoys or harasses the person and serves no 

legitimate purpose.” 

 
 Relief: 

 A court may order any of the following: 

  

 Prohibit the defendant from committing harassment. 

 Restrain the defendant from contacting the plaintiff or other designated persons. 

 Restrain the defendant from coming near plaintiff’s residence, place of employment, 

school and other specifically designated location(s). 

 Grant other relief necessary to protect the plaintiff and other designated persons. 

   

C. Injunctions Against Workplace Harassment 
 

Injunctions Against Workplace Harassment are a new option for employers to utilize to protect 

the workplace and employees from the actions of an offender. Like an Order of Protection and 

Injunctions against Harassment, an Injunction Against Workplace Harassment (IAWH) is a civil 

court order that prohibits or restrains the offender from having contact with the employer or 

employees or from coming near the employer’s property or place of business. In cases of 

domestic violence, the IAWH enables the victim’s employer to obtain the employer’s own 

injunction against the offender. 

 

1. An Injunction Against Workplace Harassment is like an Order of  

Protection in that: 
 

 The IAWH can be issued in a justice court, municipal court or superior court. 
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 The IAWH can be issued in an ex parte hearing. If the court does not find cause to 

issue the IAWH ex parte, then the court may schedule a further hearing with notice to the 

defendant. 

 The IAWH is in effect for one year after service on the defendant, and the injunction 

must be served within one year from the date that the judge signs the injunction. 

 An IAWH can only be issued against one defendant. If there are multiple offenders, 

the employer will have to obtain a separate injunction against each offender. 

 During the period that an IAWH is in effect the defendant may petition once for a 

hearing to contest the IAWH. The defendant may request that the injunction be dismissed 

or modified. 

 During the period that an IAWH is in effect, the employer may have the injunction 

dismissed or modified. 

 Primarily, law enforcement officers enforce injunctions against workplace 

harassment. Violation of an IAWH constitutes a class 1 misdemeanor (interfering with 

judicial proceedings) and possible contempt of court. 

 

2.  An Injunction Against Workplace Harassment is different from  

 an Order of Protection: 
 

 The plaintiff who obtains an IAWH is the employer or an authorized agent of the 

employer, not the victim of domestic violence (unless the victim is also the employer or 

authorized agent). 

 This fact benefits the employer by enabling the employer to petition for protection for 

the victim, fellow employees, and the employer’s property, without the victim having to 

take action. 

 The victim may also benefit from the fact that the employer, rather than the victim, is 

the plaintiff in an IAWH. Retaliation by the offender against the victim may be lessened 

since she had no hand in obtaining the injunction. 

 The fact that the victim’s cooperation is not necessary can also be detrimental to the 

victim, since the employer may obtain an IAWH without the victim’s knowledge – and 

perhaps against his or her wishes. The statute governing IAWHs (A.R.S. § 12-1810) 

provides that, if the employer knows that a specific person is the target of the harassment, 

the employer must make a good faith attempt to notify that person that the employer 

intends to petition for an IAWH. However this does not mean that the victim will always 

be notified, or that he or she has to agree, before an employer may obtain an IAWH. 

 The filing fee for a petition that is filed pursuant to this section is established pursuant 

to A.R.S. § 12-284, A.R.S. § 22-281 and A.R.S. § 22-404.  Fees are approximately 

$230.00; however, they can be waived by the court. 

 

3. The grounds for obtaining an IAWH and the specific relief available differ 

from grounds and relief for OOPs. 
 

 “Harassment” is defined under the statute as “a single threat or act of physical harm 

or damage or a series of acts over any period of time that would cause a reasonable 

person to be seriously alarmed or annoyed.” 
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 Relief:  

 A court may do any of the following: 

  

 Restrain the defendant from coming near the employer’s property or place of 

business. 

 Restrain the defendant from contacting the employer or other employees while that 

survivor is on or at the employer’s property or place of business or while that survivor is 

performing official work duties. 

 Grant any other relief necessary for the protection of the employer, workplace, 

employees, any other person who is on or at the employer’s property or place of business. 
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SECTION FIVE: CRIMINAL LAW SYSTEM 
 

A. Introduction 
 

Familiarity with the definitions of criminal acts will assist the survivor of domestic violence in 

advocating for the criminal prosecution of the abuser. It is not uncommon for the prosecutor to 

limit the charges brought against abusers.  Although domestic abuse is often characterized as a 

misdemeanor, in actuality the violence constitutes a felony assault or other felony crime. This 

minimizes its seriousness and perpetuates the problem. Therefore, it is important for both the 

survivor and the advocate to know what factual basis is needed for specific crimes. This will 

enable them to work with the clerk, police, and prosecutor in obtaining a charge that reflects the 

seriousness of the abuse. In some situations, because of a lack of evidence or other problems 

related to the criminal case, the abuser will be charged with a crime that is easier to prove even 

though the actual conduct may fit a more serious crime. 

 

B. Crimes  
 

The following is a list of crimes that are considered domestic violence if the parties involved 

meet the following relationship test as outlined in A.R.S. § 13-3601: 

  

1. The two parties are married or were formerly married or have lived in the same household.  

2. The two parties have a child in common. 

3. One of the parties is pregnant by the other party. 

4. The two parties are related by blood or court order (such as a parent, grandparent, child, 

grandchild, or sibling), or by marriage (such as a parent-in-law, grandparent-in-law, stepparent, 

step-grandparent, stepchild, step-grandchild, brother-in-law or sister-in-law). 

5. The victim is a child who resides or has resided in the same household as the defendant and is 

related by blood to a former spouse of the defendant or to a person who resides or who has 

resided in the same household as the defendant. 

6. The two parties are currently or were previously in a romantic or sexual relationship. The 

following factors may be considered when determining this: 

(a) The type of relationship. 

(b) The length of the relationship. 

(c) The frequency of the interaction between the victim and the defendant. 

(d) If the relationship has terminated, the length of time since the termination. 

 

Statutes can be accessed in full via http://www.azleg.state.az.us or 

http://www.stirlinglaw.com/laws.htm.    

 
1. Criminal Damage 

A person commits criminal damage by recklessly defacing, damaging, or tampering with the 

property of another. This can either be a felony or a misdemeanor depending on the amount of 

damage (A.R.S. § 13-1602).  

http://www.azleg.state.az.us/
http://www.stirlinglaw.com/laws.htm
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2. Disorderly Conduct 

A person commits disorderly conduct if, with the intent to disturb the peace or quiet of a 

neighborhood, family or person, or with knowledge of doing so, such person fights, makes 

unreasonable noise, uses language likely to evoke immediate physical retaliation, or recklessly 

handles, displays, or discharges a deadly weapon or dangerous instrument. Use of a deadly 

weapon is a class 6 felony. All other provisions of this statute are a class 1 misdemeanor (A.R.S. 

§ 13-2904).  

 
3. Sexual Assault 

A person commits sexual assault by having sexual intercourse or oral sexual contact with any 

person without consent. It is a class 2 felony unless the person used a weapon or inflicted serious 

physical injury, or is a repeat offender. In the latter case, the person shall be sentenced to life 

imprisonment and is not eligible for any suspension of sentence, probation, pardon or release 

until after 25 years (A.R.S. § 13-1406).  

 
4. Endangerment 

A person commits endangerment by recklessly endangering another person with a substantial 

risk of imminent death or physical injury. If there is a substantial risk of imminent death it is a 

class 6 felony; otherwise, it is a class 1 misdemeanor (A.R.S. § 13-1201).  

 
5. Threatening or Intimidating 

A person commits the crime of threatening or intimidating if such person threatens to cause 

physical injury or serious property damage, serious public inconvenience, or harm to another 

person. It can be a class 1 misdemeanor or a class 4 felony depending on the circumstances 

(A.R.S. § 13-1202).  

 
6. Assault 

Assault is intentionally, knowingly or recklessly causing any physical injury to another; 

intentionally placing another in reasonable apprehension of imminent physical injury; or 

knowingly touching another person with the intent to injure, insult or provoke. It is a class 1 

misdemeanor to a class 3 misdemeanor depending on the circumstances (A.R.S. § 13-1203).  

 
7. Aggravated Assault 

A person commits aggravated assault if such person causes serious physical injury; uses a deadly 

weapon; enters a private home to commit the assault; if the assault is on a minor under 15, a 

peace officer, teacher, law enforcement personnel, upon an incapacitated person, a firefighter or 

paramedic; if the assault results in temporary but substantial disfigurement or loss of any body 

organ or part or a fracture; or if the person knowingly and intentionally impedes the breathing or 

circulation of the victim (strangulation or suffocation).  The penalty can range from a class 2 to a 

class 6 felony (A.R.S. § 13-1204).  

 

8.  Custodial Interference 

A person commits custodial interference by taking, without legal right, a child under 18. It is a 

class 1 misdemeanor if the perpetrator is a parent or custodian of the child and the child is 
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returned without physical injury prior to arrest or the issuance of an arrest warrant. This offense 

can be a class 3 misdemeanor to a class 6 felony (A.R.S. § 13-1302).  

 

9. Unlawful Imprisonment 

A person commits unlawful imprisonment by knowingly restraining another person. This is a 

class 6 felony unless the person is released safely prior to arrest, in which case it is a class 1 

misdemeanor (A.R.S. § 13-1303).  

 
10. Kidnapping 

A person commits kidnapping by knowingly restraining a person with the intent to hold the 

person for ransom, involuntarily servitude, to inflict death or injury on them or to commit a 

felony, or to place them in reasonable apprehension of imminent physical injury. It is a class 2 

felony unless the person is released safely. In that event, it is a class 4 felony (A.R.S. § 13-1304). 

 
11. Criminal Trespass in the Third Degree 

A person commits criminal trespass by knowingly entering or remaining on the real property of 

another after a reasonable request to leave. It is a class 3 misdemeanor (A.R.S. § 13-1502).  

 
12. Criminal Trespass in the Second Degree 

A person commits this offense by entering a nonresidential structure or a fenced commercial 

yard. It is a class 2 misdemeanor (A.R.S. § 13-1503).  

 

13. Criminal Trespass in the First Degree 

A person commits this offense by entering a residential structure, by entering a fenced 

commercial yard, by looking into the structure (peeping tom), by attempting to work another's 

mining claim, or by defacing a religious symbol. This trespass is a class 6 felony or class 1 

misdemeanor (A.R.S. § 13-1504).  

 
14. Child or Vulnerable Adult Abuse 

Any person who causes a child or vulnerable adult (a person over 18 who is unable to protect 

her/him self due to a mental or physical impairment) to suffer physical injury commits a class 2, 

3, or 4 felony depending on the circumstances. A person who has responsibility for a child or 

vulnerable adult and allows them to be in a position of danger also violates the statute.  This 

includes sexual conduct with a minor, molestation of a child, continuous sexual abuse of a child, 

incest, commercial sexual exploitation of a minor, sexual exploitation of a minor, and portraying 

an adult as a minor.  This crime is a felony and charged based on the circumstances (A.R.S. § 13-

3623).  

 
15. Dangerous Crimes Against Children 

Dangerous crimes against children include second-degree murder, aggravated assault, sexual 

assault, continuous sexual abuse and prostitution, child abuse, kidnapping, and others. The class 

of felony or misdemeanor depends on the specific underlying crime charged. Upon conviction, 

sentences can range from 20 to 30 years (if the person has a prior felony) or as little as 2.5 years. 

If convicted under certain statutes, a person is not eligible for probation, pardon, or suspension of 

sentence and must serve a set period of time (A.R.S. § 13-705).  
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16. Harassment 

A person commits harassment if the person -- with the intent and knowledge to harass another 

person -- communicates with (by verbal, electronic, written, telephonic, or mechanical means), 

follows or behaves in a way directed at a specific person which would cause a reasonable person 

to be seriously alarmed, annoyed or harassed, and does in fact cause that specific person to feel 

that way for no legitimate purpose. It is a class 1 misdemeanor (A.R.S. § 13-2921).  

 

17. Telephone Harassment 
A person commits telephone harassment if the person – with the intent to terrify, intimidate, 

threaten, harass, annoy or offend – uses a telephone to communicate obscene, lewd or profane 

language, or to suggest a lewd or lascivious act, or to threaten to inflict harm to the person or 

their property. It is also a crime to disturb by repeated anonymous telephone calls the peace, 

quiet or right or privacy of any person at the place where the telephone calls were received. This 

is a class 1 misdemeanor. (A.R.S. § 13-2916). 

 

18. Aggravated Harassment 

A person commits aggravated harassment if that person commits harassment as defined above 

and a valid Order of Protection exists (this is a class 6 felony for the first violation, a class 5 

felony for the second violation); if the person has been previously convicted of aggravated 

domestic violence as defined in A.R.S. § 13-3601 (this is a class 5 felony); and the victim is the 

same as in the previous offense or in the Order of Protection (A.R.S. § 13-2921.01). 

 
19. Stalking 

A person commits stalking if a person intentionally or knowingly engages in a course of conduct 

which would cause a reasonable person to fear for their personal or family's safety, physical 

injury or imminent death and does in fact cause a specific person such fear. The course of 

conduct is visual or physical proximity or verbal or written threats to a specific person on two or 

more occasions over a period of time, however short. It does not include constitutionally 

protected activity. It is a class 3 to a class 5 felony, depending on the circumstances (A.R.S. § 

13-2923). 

 
20. Aggravated Domestic Violence 

A person is guilty of aggravated domestic violence if the person, within a period of eighty-four 

months, commits a third or subsequent violation of a domestic violence offense or is convicted of 

a violation of a domestic violence offense and has previously been convicted of any combination 

of convictions of a domestic violence offense or acts in another state, a court of the United States 

or a tribal court that if committed in this state would be a violation of a domestic violence 

offense. This is a class 5 felony (A.R.S. § 13-3601.02).  

 

21. Interfering with Judicial Proceedings 

A person commits interfering with judicial proceedings if s/he knowingly engages in disorderly, 

disrespectful or insolent behavior during the session of a court or disobeys a lawful order, 

including violation of an order of protection.  It is a class 1 misdemeanor (A.R.S. § 13-2810). 
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22.   Negligent Homicide 

A person commits negligent homicide if with criminal negligence the person causes the death of 

another person.  It is a class 4 felony (A.R.S. § 13-1102).  

 

23.   Manslaughter 

A person commits manslaughter by recklessly causing the death of another person, committing 

second degree murder upon a sudden quarrel or heat of passion, or intentionally aiding another to 

commit suicide.  It is a class 2 felony (A.R.S. § 13-1103).  

 

24.   Murder in the Second Degree 

A person commits second degree murder if without premeditation, the person intentionally 

causes the death of another person, or recklessly engages in conduct that creates a grave risk of 

death and thereby causes the death of another person.  It is a class 1 felony.  (A.R.S. § 13-1104). 

 

25.   Murder in the First Degree 

A person commits first degree murder if the person intentionally and knowingly causes the death 

of another person, with premeditation.  It is a class 1 felony and is punishable by death or life 

imprisonment.  (A.R.S. § 13-1105) 

 

26.  Surreptitious photographing 

A person commits surreptitious photographing when he or she knowingly photographs, records, 

or films another person without their consent in a location where one has a reasonable 

expectation of privacy or in a manner that captures body parts not otherwise visible to the public. 

It is a class 5 felony (A.R.S. § 13-3019). 

 

27. Cruelty to Animals 

A person commits cruelty to animals in a domestic violence context if he or she knowingly or 

intentionally subjects an animal to cruel neglect or abandonment that results in serious physical 

injury to the animal or subjects an animal to cruel mistreatment. This is a class 6 felony (A.R.S. § 

13-2910). 

 

28.  Preventing the Use of a Telephone in an Emergency 

A person who intentionally prevents or interferes with someone’s access to a telephone in an 

emergency is guilty of a class 2 misdemeanor (A.R.S. § 13-2915). 

 

C. Criminal Procedure 
 
The criminal system works differently than the civil system in that a criminal case is the state 

prosecuting the defendant for an alleged crime, while a civil case is between two private 

individuals. The following section details the procedure for a criminal action from beginning to 

end. The procedures that must be followed in a criminal proceeding are governed by the Arizona 

Rules of Criminal Procedure. You can access these rules on the Arizona Rules of Court website 

at http://www.azcourts.gov/rules/RecentAmendments/RulesofCriminalProcedure.aspx.  
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1. Arrest 
An arrest is defined as an actual restraint or submission to custody which may be done 

any time of the day or night (A.R.S. § 13-3881; and A.R.S. § 13-3882). To make a lawful 

arrest, the police must have probable cause to believe that an offense was committed and 

that the person arrested committed the offense. An arrest may be made with or without a 

warrant (see requirements below).  

 

The domestic violence law specifically states that a police officer may arrest with or 

without a warrant and regardless of whether the offense was committed in the officer's 

presence. The officer shall arrest if there is physical injury or use of a dangerous weapon. 

In order to arrest both parties, the peace officer shall have probable cause to believe that 

both parties have independently committed an act of domestic violence. An act of self-

defense is not deemed to be an act of domestic violence. (A.R.S. § 13-3601(B)). 

Additionally, if the victim of violence kills or injures the abuser, the victim’s defense 

attorney should be aware of A.R.S. § 13-415, which states that if there have been past 

acts of domestic violence, then the jury must determine the reasonableness of the 

behavior from the perspective of someone who has been a victim of those past acts of 

domestic violence. 

 

a. Arrest without a Warrant 

An officer may arrest a person without a warrant if he or she has probable cause to 

believe that a felony has been committed and that the person to be arrested committed the 

crime. An officer may also make an arrest when a misdemeanor is committed in the 

officer’s presence; when the person to be arrested has been involved in a traffic accident 

and the person to be arrested has committed another criminal violation immediately 

before or after the accident; or on a misdemeanor or a petty offense if the officer has 

probable cause to believe the person arrested committed the offense (A.R.S. § 13-3883). 

Such person is eligible for release by citation except for domestic violence offenses. If 

the defendant is being arrested for a domestic violence offense, the release procedures 

available under A.R.S. § 13-3883(A)(4) and § 13-3903, i.e., citation and release, are not 

applicable (A.R.S. § 13-3601(B)).  Also if the defendant is being arrested for a domestic 

violence misdemeanor offense, it does not have to have occurred in the officer’s 

presence.   
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b. Arrest with a Warrant 

An arrest warrant may be issued by any judicial officer and is valid throughout the state. 

The police officer may arrest that person at any time and at any place within the officer's 

jurisdiction. At the time of the arrest the officer shall inform the person that a warrant has 

been issued for his/her arrest, as well as the nature of the criminal charges; the exception 

to this rule applies when he or she flees or forcibly resists before the officer has an 

opportunity to so inform, or when giving such information will imperil the arrest. The 

police officer need not have the warrant in his/her possession at the time of arrest, but if 

after the arrest, the person arrested so requires, the warrant shall be shown to him as soon 

as practicable (A.R.S. § 13-3887). 

 

c. Citizen's Detention of Offenders 

A private citizen may also arrest a person who commits a misdemeanor amounting to a 

breach of the peace in the presence of the arresting citizen. A citizen may also make an 

arrest for a felony if the arresting citizen has reasonable cause to believe the person 

arrested committed the felony (A.R.S. § 13-3884). 

 
d. Method of Arrest 

An officer or a private person shall notify the person to be arrested of their authority and 

the cause of arrest unless the person is in the act of committing the offense, flees, or 

attempts to escape. Both officers and private citizens can break into or out of a building 

to make an arrest or liberate a person. An officer with or without a warrant shall take the 

person arrested without delay to a magistrate. A private person who has made an arrest 

can take the person to the police or a magistrate (A.R.S. § 13-3888 and A.R.S. § 13-

3889). 

 

2. Initial Appearance 
 The initial appearance is the defendant’s first appearance before a court. The purpose 

is to advise the defendant of the charge(s) that have been or will be filed, as well as the 

defendant’s rights and the conditions of release (AZ Rules of Civil Procedure 1.4(b) “AZ 

RCPR). The defendant must appear before the court within 24 hours, or he or she shall be 

released immediately (AZ RCPR 4.1(a)). 

 Specifically, the magistrate shall do the following at the initial appearance, in 

accordance with AZ RCPR 4.2(a): 

 Ascertain the defendant’s true name and address and amend the formal charges to 

reflect correct name and address, if necessary; 

 Inform the defendant of the charges against him or her; 

 Inform the defendant of his or her rights to counsel and to remain silent; 

 Determine whether probable cause exists; if no probable cause is found, the defendant 

shall be released from custody immediately; 

 Appoint counsel, if the defendant so requests and is eligible; 

 Determine the condition of release.  See AZ RCPR, 7.2; and 

 For defendants charged with a domestic violence offense, the court shall order the 

defendant be fingerprinted if the court reasonably believes that the defendant has not 

previously been fingerprinted. 
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3. Bail 
 A.R.S. § 13-3961 states that certain offenses are not subject to bail. If the person is 

 already in custody, proof is evident or the presumption great that the person is guilty and 

 the offense charged is one of the following, upon a request by a prosecutor, bail shall be 

 denied in cases of: 

 

 Sexual assault 

 Sexual conduct with a minor who is under 15 years of age 

 Molestation of a child who is under 15 years of age 

 

 The law also clarifies that the purpose of bail and conditions of release are to include: 

 

 Assuring the appearance of the accused 

 Protecting against the intimidation of witnesses 

 Protecting the safety of the victim, any other person or the community 

 

Advocates can use this to protect a victim of domestic violence.  Often the offender will 

intimidate the witness in order to force him or her to recant or change the story.  

Oftentimes, the only way to secure the safety of the victim or children is to hold the 

abuser in custody.  It is crucial that the repetitive nature and lethality of the violence be 

explained to the judicial officer.   This is much more easily accomplished if the advocate 

has a good relationship with the prosecutor. If not, the advocate must go to the bail 

hearing with the victim and ask to testify.  Fortunately, the law requires the judicial 

officer to take the victim’s views into account.  It also requires that the judicial officer 

must provide notice to the victim if they are going to release a person on their own 

recognizance or on bail. If the person is charged with a felony sexual offense or 

obscenity, the court shall impose electronic monitoring where available and prohibit the 

accused from having any contact with the victim.   

 

4. Preliminary Hearing/Grand Jury 
Absent a grand jury indictment, after an arrest a preliminary hearing is held whereby a 

justice of the peace determines whether there is probable cause to believe that the 

defendant committed a crime. If the justice of the peace finds probable cause, then he or 

she will bind the case over to Superior Court for trial.  If the justice of the peace cannot 

find probable cause, then the defendant must be released and the charges dismissed. 

However, the same charges may be re-filed when more evidence is gathered. If the 

person has been indicted by a grand jury, or if the offense charged is a misdemeanor, 

there is no preliminary hearing (AZ RCRP 2.4). 

 

5. Arraignment 
An arraignment is a court appearance for the purpose of advising the defendant of the 

charge(s) that have been filed, as well as accepting the defendant’s plea. Also, at this time 

additional court dates are set as necessary (AZ RCPR 1.4(c)). 

 

 a. Pleading 
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  At the arraignment the defendant can make one of several pleas: 

 

 If the defendant pleads not guilty, a trial date will be set. If the person is in 

custody a trial date must be set within 150 days from arraignment. If the 

person was in custody but has been released, the trial must be set within 

180 days of the arraignment.  In complex cases, a trial date must be set 

within 270 days from arraignment.   

 If the defendant pleads guilty to a felony, a sentencing date will be set at 

arraignment. If the defendant is only charged with a misdemeanor and 

pleads guilty, then he/she may be sentenced at arraignment. A person can 

also enter an Alford plea, or no contest, in which the defendant 

acknowledges that the state has enough evidence to successfully prosecute 

but denies guilt. A guilty plea has the same effect as a conviction. Before 

the court can accept a guilty plea, there must be a showing that the plea is 

voluntary and that the defendant understands the charge and his or her 

procedural rights.  

 The defendant can remain silent and have a not guilty plea entered for him 

or her. 

 The defendant may also plead not guilty by reason of insanity and request 

a competency hearing. 

 

b. Plea Agreement 

 

In a negotiated plea the accused pleads guilty with the understanding that there will be a 

reduction of the charge or an agreed upon sentence. The plea agreement may include a 

provision for the defendant to make restitution to an injured party for damage or loss.  

A.R.S. § 13-3981 permits the compromise of misdemeanor and petty offenses, whereby 

the victim is entitled to a civil remedy and the criminal case is dropped. Domestic 

violence charges, however, can only be compromised with the recommendation of the 

prosecuting attorney.  

 

6. Trial 
 If a plea is not reached, the matter will go to trial. The order of a jury trial is as follows: 

 

 The jury must be sworn, selected, and impaneled in accordance with A.R.S. § 21-102 

and Airs St. RCRP 18. 

 The indictment or complaint is read and the plea of the defendant stated (AZ RCPR 

19.1(a)(1)). 

 Each party must be given the opportunity to make a brief opening statement, but the 

defendant may reserve opening statement. The prosecutor goes first (AZ RCPR 

19.1(a)(2)(3)). 

 The State must offer evidence in support of the charge (AZ RCPR 19.1(a)(4). 

 The defendant may offer evidence and, if (s)he has reserved the opening statement, 

may preface his/her evidence with that statement (AZ RCPR 19.1(a)(5). 

 The State may then offer rebuttal evidence (AZ RCPR 19.1(a)(6)).  
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 At the conclusion of the evidence the parties may make closing arguments to the jury, 

again the prosecutor goes first (AZ RCPR 19.1(a)(7)).  

 The judge must deliver instructions to the jury in accordance with the provisions of 

the AZ RCPR 21 (AZ RCPR 19.1(a)(8).  

 The jury must retire to deliberate, and alternative jurors who have not been seated 

must be excused. The jury may respond with guilty, not guilty, or guilty except insane. In 

some cases the jury may be unable to render a verdict. (AZ RCPR 19.4, 22, and 23). 

  

 a. Disposition 

 

  The following are possible outcomes of a criminal trial: 

 

 If the defendant is acquitted, (s)he is entitled to an unconditional discharge. 

 If the defendant is found guilty, pre-sentencing and sentencing follow. The court shall 

set a date for sentencing and the sentence shall be given not less than 15 days nor more 

than 30 days after the determination of guilt (AZ RCPR 26.3(a)(1). However, if a pre-

sentencing hearing is requested in accordance with AZ RCPR 26.7, sentencing may be 

delayed, no more than 60 days (AZ RCPR 26.3(b)). 

 If the jury is unable to render a verdict the case may be tried again. 

 If the defendant is found guilty but insane, s/he shall be committed to a secure mental 

health evaluation or treatment agency until eligible for release (A.R.S. § 13-3994). 

 

 

7. Pre-sentence Investigation 
Prior to sentencing, the court may order a pre-sentence investigation. A probation officer 

prepares the pre-sentence investigation report. The pre-sentence investigation report 

includes information on the defendant's social and criminal history and includes 

recommendations to the court to assist in sentencing (AZ RCPR 26.4). The court may on 

its own initiative, or at the request of either party, hold a pre-sentencing hearing, at which 

evidence may be presented to aid the court in sentencing.  

 

8. Sentencing 

Sentencing in Arizona is extensively defined in the mandatory sentencing scheme and in 

the “truth in sentencing” rules. The ultimate sentence depends on the statutory minimum, 

presumptive and maximum; the age of the person; and whether or not (s)he is a  repeat 

offender.   An offender's sentence starts at the presumptive sentence. It may be lowered to 

the minimum if there are mitigating circumstances, (i.e. the person was very young, is 

very sorry, it was an accident, etc). Conversely, the sentence may be increased to the 

maximum if there are aggravating circumstances, (i.e. the offender was particularly brutal 

or cruel, still refuses to admit guilt, etc). An extensive mandatory sentencing scheme for 

dangerous and repetitive offenders is laid out in A.R.S. § 13-604. This statute gives those 

offenders much harsher sentences. In addition, a person shall be sentenced to two 

additional years of imprisonment for any felony offense committed while released on bail 

or on his/her own recognizance.  Such person is not eligible for suspension of sentence, 

probation, parole or release until the two years are served. The following sentences are 

available: 
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 a. Probation 

When the court is not mandated to impose a prison sentence the defendant may be 

placed on probation.  The probation may be supervised or unsupervised, and any 

person placed on probation may elect to serve his suspended sentence of 

imprisonment instead of probation. The defendant is placed on probation for a set 

period of time. Conditions are often placed on the probation, such as the offender 

shall not commit similar violation, shall abstain from drugs or alcohol, shall pay 

restitution, shall perform voluntary community service, or shall undergo chemical 

dependency treatment.  

 

In a domestic violence case, the judge must include on any release order 

conditions that will protect the victim. Such conditions often mandate attendance 

at a domestic violence program or “anger management” classes, at the defendant's 

cost. Advocates should discourage referral to anger management classes since 

they have not had much success in preventing recidivism.  

 

If the defendant violates any of the conditions of probation s/he will be brought 

back to court for a violation hearing. If the defendant is found guilty of violating 

probation, the court may impose a sentence that may include placing the 

defendant back on probation or sentencing him/her to jail/prison. In domestic 

violence cases, on the first offense only, the court may, without entering a 

judgment of guilt, defer further proceedings and place the defendant on probation 

with conditions to protect the victim. When the terms and conditions of probation 

are fulfilled, the court shall discharge the defendant and dismiss the proceedings, 

leaving the defendant with no criminal record. If the defendant fails to fulfill the 

conditions of probation, probation may be terminated and the finding of guilt may 

be automatically entered against him/her. This type of probation is called deferred 

prosecution. 

 

 b. Suspended Sentencing 
A suspended sentence occurs when the court imposes a sentence of imprisonment, 

a fine, or both, but the defendant does not have to serve the time or pay the fine. 

The defendant is placed on probation with conditions such as those outlined 

above. If the defendant violates any of the conditions, he will need to serve the 

previously imposed sentence. 

 

 c. Work Release 
The Department of Corrections may authorize work release privileges to any 

inmate who is serving time within the state prison system and who is eligible. If 

the offender violates any of the conditions of work release privileges, then those 

privileges will be withdrawn, and the offender will be returned to the general 

prison population to serve out the rest of his/her sentence. 

 

 d. Diversion 
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One problem in criminal cases is the repeated diversion of abusers into batterer 

treatment programs.  In fact, A.R.S. § 13-3601.01 states that even though a 

perpetrator has already been through a program, the court shall order him to 

another one.  However, A.R.S. § 9-500.22 states that “[d]iversion shall not be 

available to persons accused of a crime involving the discharge, use or threatening 

exhibition of a deadly weapon or dangerous instrument.”  Also, as previously 

noted, diversion is no longer allowed in post-conviction cases.   

 

 e. Jail 

The defendant can be sentenced to jail for a given period of time less than 365 

days.  This can be part of and included with all the other options.   

 

 f. Prison 

If the offense is a felony, the defendant can be sentenced to prison for more than 

one year.   

 

D. Victims’ Rights in the Criminal System 
 

Victims’ rights in the criminal system are outlined in two places under Arizona law.  In 1990, 

Arizona voters passed Proposition 104, a ballot initiative that amended the State Constitution, 

providing for a Victims’ Bill of Rights.  In 1991, the Arizona Legislature passed statutes to 

define and implement the rights accorded to victims of crime under Article II, Section 2.1 of the 

Arizona Constitution.  These rights are designed to protect the victim at every stage of the 

criminal justice process, from the initial report to the parole process.  A victim’s exercise of any 

right shall not be grounds for dismissing any criminal proceeding.  The victim can decide 

whether to make his/her statement orally, in writing, or by audio or videotape (A.R.S. § 13-

4428). 

 

Article 2.1 of the Arizona Constitution states that a victim has the right to: 

 

 To be treated with fairness, respect and dignity and to be free from intimidation, 

harassment or abuse. 

 To be informed, upon request, when the accused or convicted person is released or has 

escaped. 

 To be informed, upon request, of all criminal proceedings, and to be present at each 

proceeding. 

 To be heard at a post-arrest release, negotiated plea, and sentencing. 

 To refuse an interview or discovery request. 

 To confer with prosecution. 

 To read pre-sentence reports. 

 To receive prompt restitution. 

 To be heard at any proceeding when any post-conviction release is considered. 

 To a speedy trial or disposition. 

 To be informed of victims’ constitutional rights. 
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The legislature has also given crime victim rights that implement constitutional values. The law 

enforcement agency must inform the victim of his/her rights. The rights are invoked by the 

victim, who must maintain an updated address with the relevant agency in order to do so (A.R.S. 

§ 13-4417). 

 

1. Notice of Initial appearance 

The victim has the right to be notified of the date, time and place of the initial appearance 

either by law enforcement or the prosecutor (A.R.S. § 13-4406). The victim has a right to 

be heard at that initial appearance (A.R.S. § 13-4421). 

 

2. Notice of terms and conditions of release 
Upon request of the victim the custodial agency or the prosecutor shall give the victim 

notice of the terms and conditions of release of the accused (A.R.S. § 13-4407). The 

victim has the right to be heard at any post-arrest custody decisions (A.R.S. § 13-4422). 

 

3. Pretrial notice 

Within seven days of charging the defendant, the prosecutor shall give the victim notice 

of his/her rights, as well as an explanation of the charge(s) and procedural steps. The 

prosecutor shall also inform the victim regarding courses of action he/she must take, and 

provide the victim with the name of a contact person. If the prosecutor decides to dismiss 

the charges, s/he must notify the victim and explain why. The victim can request to 

confer with the prosecutor prior to dismissal (A.R.S. § 13-4408). If the prosecution and 

defense have been conducting plea bargain negotiations, then upon the victim’s request, 

he/she has a right to be present and heard when it is presented to the court (A.R.S. § 13-

4423). 

 

4. Notice of criminal proceedings 

The prosecutor shall pass on notice of proceedings as received from the court (A.R.S. § 

13-4409). The victim has the right to be present at all criminal proceedings in which the 

defendant has the right to be present (A.R.S. § 13-4420). 

 

5. Notice of conviction, acquittal or dismissal and impact statement 

Within 15 days of the decision the prosecutor shall notify the victim. If the defendant is 

convicted, the prosecutor shall notify the victim of the right to submit an impact 

statement and what it should contain (A.R.S. § 13-4410 and A.R.S. § 13-4424). The 

victim is permitted to examine the pre-sentence report (A.R.S. § 13-4425). The victim 

may also be present at sentencing and present evidence, information and opinions (A.R.S. 

§ 13-4426). 

 

6. Notice of post-conviction review and appellate proceedings 

Within 15 days the prosecutor shall notify the victim of the sentence and give him/her a 

form to request release information. Any change in sentence due to post-conviction 

proceedings or appellate review must be given to the victim (A.R.S. § 13-4411). 
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7. Notice of right to request not to receive inmate mail 

Within 15 days of commitment the prosecutor shall notify the victim of the right not to 

receive inmate mail (A.R.S. § 13-4411.01). 

 

8. Notice of release on bond or escape 

If requested by the victim, the custodial agency shall notify the victim of release or 

escape and recapture (A.R.S. § 13-4412). 

 

9. Notice of prisoner’s status 

The custodial agency shall notify the victim of the release date at least 15 days prior to 

release (A.R.S. § 13-4413). 

 

10. Notice of post-conviction release 

The victim has the right to be heard at any meeting of the board of pardons and paroles 

concerning the defendant. The victim must be notified at least 15 days before such 

meeting (A.R.S. § 13-4414). 

 

11. Notice of probation modification 

The victim has a right to be notified of any probation revocation hearing (A.R.S. § 13-

4415) and the right to be present and heard (A.R.S. § 13-4427). 

 

12. Notice of release, discharge, or escape from a mental health treatment agency 

A mental health agency must give the victim 10 days notice of the release or immediate 

notice of the escape of a patient (A.R.S. § 213-4416). 

 

13. Victim conference with prosecuting attorney 

On request, the prosecuting attorney shall confer with the victim about disposition. This 

does not mean the victim can direct the prosecution of the case (A.R.S. § 13-4419). 

 

14. Return of victim’s property; release of evidence 

On request and after consultation with the prosecutor, the law enforcement agency shall 

return victim’s property as soon as possible (A.R.S. § 13-4429). 

 

15. Consultation between crime victim’s advocate and victim 

A crime victim advocate shall not disclose as a witness or otherwise any communication 

except compensation or restitution information between himself and the victim unless the 

victim consents in writing to the disclosure. (A.R.S. § 13-4430). 

(For more information see AzCADV’s Confidentiality for Domestic Violence Service 

Providers in Arizona under Federal and State Law.) 

 

16. Minimizing victim’s contacts 

Before, during and immediately after any court proceeding, the court shall provide 

safeguards to minimize contact between the defendant and the victim, his/her family and 

witnesses (A.R.S. § 13-4431). 
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17. Motion to revoke bond or personal recognizance 

The victim can ask the court to revoke the bond of the defendant based on harassment, 

threats, physical violence, or intimidation against the victim or victim’s immediate family 

by or on behalf of the defendant (A.R.S. § 13-4432). 

 

18. Victim’s right to refuse an interview 

The victim shall not be forced to submit to an interview by the defendant, his/her attorney 

or his/her agent. If the victim does consent to such an interview, he/she can still refuse to 

proceed at any time and the prosecutor may protect his/her rights (A.R.S. § 13-4433). 

 

19. Victim’s right to privacy 

The victim need not testify regarding his/her address, telephone number, place of 

employment, or other locating information (A.R.S. § 13-4434). 

 

20. Speedy Trial 

If the court grants a continuance, it shall state the reason for the record.  At such time the 

victim can reiterate his/her right for a speedy trial and to voice concerns regarding the 

continuance (A.R.S. § 13-4435). 

 

21. Effect of failure to comply 

The failure to comply with a victim's constitutional or statutory right is a ground for the 

victim to request a reexamination proceeding within ten days of the proceeding at which 

the victim's right was denied or with leave of the court for good cause shown. After the 

victim requests a reexamination proceeding and after the court gives reasonable notice, 

the court shall afford the victim a reexamination proceeding to consider the issues raised 

by the denial of the victim's right. The court shall reconsider any decision that arises from 

a proceeding in which the victim's right was not protected and shall ensure that the 

victim's rights are thereafter protected.    

 

The failure to use reasonable efforts to perform a duty or provide a right is not cause to 

seek to set aside a conviction after trial.   (A.R.S. § 13-4436). 

 

22. Standing to invoke rights; damages 

The victim can bring a legal action if a right is denied. The victim must pay for her own 

attorney but can recover damages from the governmental entity responsible for the 

intentional, knowing, or grossly negligent violation of the victim’s rights (A.R.S. § 13-

4437). 

 

 

E. Victim Compensation 
 

1. Eligibility for victim compensation 
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 The general criteria for eligibility are as follows: 

 The victim is victimized in Arizona, or is an Arizona resident who is victimized in 

U.S. territory that lacks a crime victim compensation program, or is a victim of 

international terrorism.  

 The crime is reported to a police agency within 72 hours of the discovery of the crime 

unless good cause is shown to justify a delay.  

 An application is filed within two years of the discovery of the crime, in the county in 

which the crime occurred, unless good cause is shown to justify a delay.  

 The victim or derivative victim willingly cooperates with law enforcement agencies.  

 The victim or a derivative victim suffers physical injury or extreme mental distress as 

a direct result of the criminally injurious conduct.  

 The victim or derivative victims incurs economic loss as a direct result of the crime 

that is not covered by a benefit or advantage that the person is entitled to receive from 

a collateral source.  

Victims should apply for victim compensation through their county attorney’s offices.  For 

further information or specific questions relating to a claim submitted, please call the Crime 

Victim Compensation Program in the county where the crime occurred or go to http:// 

http://azcjc.gov/victim/VictComp.asp?#Top.  Completed Victim Compensation applications can 

be mailed to the address listed under the specific county where the crime occurred.   

Apache County Attorney's Office 
P.O. Box 637 

St. Johns, AZ 85936 
(928) 337-7560 

Mohave County Attorney's Office 
Crime Victim Compensation Program 

P.O. Box 7000 
Kingman, AZ 86402-7000 

(928) 718-5522 

Cochise County Attorney's Office 
Victims Witness Program 

P.O. Drawer CA 
Bisbee, AZ 85603 

(520) 432-8700  

Navajo County Attorney's Office 
Navajo County Victims Services 

P.O. Box 668 
Holbrook, AZ 86025 

(928) 524-4015  

Victim/Witness Services for Coconino County 
Coconino County Crime Victim Compensation Board 

5200 E. Courtland Blvd. Suite B-5 
Flagstaff, AZ 86004 

(928) 527-0708 

Pima County Attorney's Office 
Pima County Crime Victim Compensation Program 

32 N. Stone Ave., 14th Floor 
Tucson, AZ 85701 

(520) 740-5525  

Gila County Attorney's Office 
Victim Services Unit 

1400 E. Ash Street 
Globe, AZ 85501 

(928) 402-8836  

Pinal County Attorney's Office 
Pinal County Crime Victim Compensation Program 

P.O. Box 1798 
Florence, AZ 85232 

(520) 866-6271  

Graham County Attorney's Office 
Victim/Witness Program 

800 West Main Street 
Safford, AZ 85546 

(928) 428-4787  

Santa Cruz County Attorney's Office 
2150 N. Congress Dr., Suite 201 

Nogales, AZ 85621 
(520) 281-5868  

Greenlee County Attorney's Office 
P.O. Box 1717 

Clifton, AZ 85533 
(928) 865-4108  

Yavapai County Attorney's Office 
Victim Compensation 

255 E. Gurley St., 1st Floor 
Prescott, AZ 86301 

(928) 771-3485  

http://azcjc.gov/victim/VictComp.asp?#Top
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La Paz County Attorney's Office 

1320 Kofa Avenue 
Parker, AZ 85344 

(928) 669-6118  

Yuma County Attorney's Office 

Yuma Victim Services Division 
250 W. 2nd Street, Suite G 

Yuma, AZ 85364 
(928) 329-2133  

Maricopa County Attorney's Office 

Victim Compensation Bureau 
301 W. Jefferson, 9th Floor 

Phoenix, AZ 85003 
(602) 506-4955  

  

  

2. Allowable/Unallowable Expenses: 

 

 The Crime Victim Compensation Program may cover crime-related expenses, including: 

 

 Medical Costs 

 Mental Health Counseling (up to $5,000) 

 Funerals (up to $5,000) 

 Wage Loss (pays at minimum wage and requires sick and vacation leave be used 

first) 

 Crime Scene Clean-up (residential homicide only) 

 

3. The Compensation Board Cannot Consider Claims For: 

 

 Attorney Fees 

 Property Loss or Repair 

 Pain and Suffering 

 Victimization of a person serving a sentence of imprisonment or who has escaped 

imprisonment in a detention facility, home arrest, or work furlough program. 

  

 See www.dps.state.az.us/azvictims for more information. 

 

4. Restitution 

 

In criminal law, restitution is sometimes ordered as part of the defendant’s sentence or as 

a condition of probation.  Restitution is an equitable remedy where a person can be 

restored to their original position prior to the loss or injury.  A victim can request that 

the defendant pay restitution to him/her for property loss, economic loss or for other 

damages resulting from the crime. One should note that Restitution and Victim’s 

Compensation differ from one another in some respects. For more information, see 

A.R.S.  13-804: Restitution for offense causing economic loss; fine for reimbursement of 

public monies.  

 

 If the defendant is ordered to pay restitution and does not pay it, it is a violation of the 

court order and the defendant, if on probation or parole, can be incarcerated.  It is 

important to note that the court does not collect the money.  The victim will have to 

collect the money herself by standard debt collection means.  (See the child support 

enforcement section.)   

http://www.dps.state.az.us/azvictims
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F. Vacating Judgment of Guilt, Dismissing Charges 

 and Restoration of Civil Rights 
 

Individuals convicted of a felony lose their civil rights, including their right to vote or possess or 

carry a firearm. A person convicted of a misdemeanor does not lose any of his or her civil rights. 

Rule 4.14, Arizona Rules of Court describes the local rules of practice for Superior Court, 

Criminal Cases. Relevant Arizona statutes are available at http://www.azleg.gov and include:  

 

1. A.R.S. § 13-905: Restoration of civil rights; persons completing probation  

(A) A person who has been convicted of two or more felonies and whose period of probation 

has been completed may have any civil rights which were lost or suspended by his felony 

conviction restored by the judge who discharges him at the end of the term of probation.  

(C) If the person was convicted of a dangerous (emphasis added) offense under section 13-

604, the person may not file for the restoration of his right to possess or carry a gun or 

firearm. If the person was convicted of a serious (emphasis added) offense as defined in 

section 13-604, the person may not file for the restoration of his right to possess or carry 

a gun or firearm for ten years from the date of his discharge from probation. If the person 

was convicted of any other felony offense, the person may not file for the restoration of 

his right to possess or carry a gun of firearm for two years from the date of discharge 

from probation. 

 

2. A.R.S. § 13-906: Applications by persons discharged from prison 

(A) A person who has been convicted of two or more felonies and who has received an 

absolute discharge from imprisonment may have any civil rights which were suspended 

by his conviction restored by the judge by whom the person was sentenced. 

(B) A person who qualifies under subsection (A) may file, no sooner than two years from the 

date of his discharge, an application for restoration of civil rights. The application must 

be accompanied by a certificate of absolute discharge, from the director of the state 

department of corrections. 

(C) Same requirements as A.R.S. § 13-905(C) above, with the exception of discharge from 

prison, instead of completion of probation. 

3. A.R.S. § 13-907: Setting aside judgment of convicted person upon discharge                 

Except as otherwise provided in this section, every person convicted of a criminal 

The Arizona Attorney General’s Office of Victim Services has published a booklet 

entitled: Arizona’s Victims’ Rights Laws. It can be ordered by phone: 602-542-4911 

(Phoenix); 520-628-6455 (Tucson); or 800-458-4911. Information about victims 

rights can also be found on their website -- (www.azag.gov/publications.html or 

DPS’s victim services website -- www.azvictim.com. For federal information about 

Violence Against Women and Full Faith and Credit, log-on to the Department of 

Justice, Office of Justice Programs’ Online Resources at 

www.vaw.umn.edu/index.asp. 

http://www.azleg.gov/
http://www.azag.gov/publications.html
http://www.azvictim.com/
http://www.vaw.umn.edu/index.asp
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offense, on fulfillment of the conditions of probation or sentence and discharge by the 

court, may apply to the judge, justice of the peace or magistrate who pronounced 

sentence or imposed probation or such judge, justice of the peace or magistrate's 

successor in office to have the judgment of guilt set aside. The convicted person shall be 

informed of this right at the time of discharge. The application to set aside the judgment 

may be made by the convicted person or by the convicted person's attorney or probation 

officer authorized in writing. 

4. For additional information, see A.R.S. § 13-908 (Restoration of civil rights in the 

discretion of the Superior Court Judge); A.R.S. § 13-909 (Restoration of civil rights; 

persons completing prison for federal offense); A.R.S. § 13-910 (Applications by persons 

discharged from federal prison); A.R.S. § 13-912-01 (Restoration of civil rights; persons 

adjudicated delinquent); and A.R.S. § 13-3113 (Adjudicated delinquents; firearm 

possession; violation; classification). 

 

5. Applicants can obtain the appropriate form from the Superior Court clerk, Court 

Administrator, or Adult Probation Department in their county. The application and 

detailed directions for this form can also be downloaded from the web site of the Clerk of 

the Superior Court, Maricopa County: 

http://clerkofcourt.maricopa.gov/faxondemand/300.pdf.    

 

Although persons convicted of a misdemeanor have not lost their civil rights, many 

people, especially victims who were convicted of a domestic violence offense, often want 

their records cleared.  The following is a sample motion to expunge misdemeanor 

charges.  

 

 
 

 

 

http://clerkofcourt.maricopa.gov/faxondemand/300.pdf
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NAME and ADDRESS 

Attorney for Defendant 

State Bar ID XXXXX 

 

SCOTTSDALE CITY COURT 

 

STATE OF ARIZONA, COUNTY OF MARICOPA  

 

STATE OF ARIZONA,  ) Citation Nos:      ) NO.   

)                             ) 

                     Plaintiff,        )                             ) APPLICATION TO       

)                             ) SET ASIDE JUDGMENT(S)   

  ) Charges:             )  

)                   )  

XXXXXXXXXXXXXXX,    )                    ) 

                                              )                    ) 

            Defendant.       ) CR NO.:            ) 

                                                ) XXXXXXXXXX    ) 

 

COMES NOW the Defendant,                        to apply to set aside or expunge the Judgment(s) 

entered herein.  This Application is submitted in conformance with Arizona Revised Statutes, including 

A.R.S. §13-907 and is addressed to the Judge who pronounced sentence or said Judge’s successor.  

Defendant has fulfilled all conditions of probation or sentence and has been discharged of all 

responsibilities in that regard.  

Defendant requests the Court to set aside all judgments of guilt entered herein for                                       

so that the accusations or citations be dismissed and the Defendant be released from all penalties and 

disabilities resulting from those convictions, except that as otherwise prescribed by law.  At the time of the 

filing of this Motion, a form of Order is lodged with the Court on this date. 

DATED this      day of               , 2007 

NAME AND ADDRESS 

 

ORIGINAL filed with the Court 

and COPY of the foregoing mailed  

this      day of                , 

2007, to: 
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The defendant should also include an order, see sample below, with the application to expunge 

misdemeanor charges. 
 

NAME 

ADDRESS 

Attorney for Defendant 

State Bar ID XXXXXXX 

_______________ CITY COURT 

 

STATE OF ARIZONA, COUNTY OF MARICOPA  

 

STATE OF ARIZONA,  ) Citation Nos:      ) NO.  CR 2007-12824 

)                    ) 

           Plaintiff,  )                   ) ORDER TO SET         

)                    ) ASIDE JUDGMENT(S) 

v. ) Charges:                              ) 

)                      )  

XXXXXXXXXXXXXX,       )                      ) 

                       )                      ) 

           Defendant.  ) CR NO.:             ) 

                       )  XXXXXXXXXX                ) 

 

The Court having read the Application to Set Aside Judgments, and in conformance with the 

Statutes, being fully apprised of the premises, 

IT IS ORDERED granting the Application and further ordering that the Judgments of Defendant’s 

guilt for xxxxxxxxxxxxxxx  xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx are hereby set aside.  The 

accusation, citations or complaints associated therewith are hereby dismissed.  The Defendant is hereby 

released from all penalties and disabilities resulting from these convictions or pleas except as otherwise 

prescribed by law. 

DATED this      day of          , 2007.                                     

Judge of the _____________ City Court 

 

ORIGINAL of the foregoing  

lodged with the Court and 

COPY of the foregoing mailed  

this      day of         , 2007, 

to: 
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SECTION SIX: FAMILY LAW SYSTEM 
 

A. Introduction 
 

It is important for married victims of domestic violence to be knowledgeable about the issues 

involved in a court action so that they can make informed decisions with regard to custody, 

support, spousal maintenance, and property issues. It is also important for to be aware of the 

procedures and timeframe in the separation and divorce process. Familiarity with the process 

may:  (1) reduce anxiety related to court proceedings; (2) allow the victim to make plans for the 

future; and (3) make informed decisions concerning the issues of their case. 

 

Divorce laws and procedures are complicated and continually changing. Each case is unique and 

needs to be handled individually. White it is advisable to have the representation of an attorney 

in the divorce process. However this is not always possible due to financial constraints. Arizona 

has one of the highest rates of divorce.  A study in the early 1990’s showed that in 52% of the 

cases, neither side had an attorney; in 38% of the cases, only one side had an attorney and in only 

10% of the cases did both sides have an attorney.  The side without an attorney is usually the 

victim as he/she has less access to financial resources. Thus, it is all the more important that the 

information provided in this section give the advocate and woman an understanding of the 

process. However it does not provide enough material for someone to get a divorce without 

additional information, forms, or legal representation. 

 

B. What is a marriage? 
 

In Arizona there are two different kinds of marriages, a covenant marriage and non-covenant 

marriage. A non-covenant marriage is a marriage that “is contracted by a male person and a 

female person with a proper marriage license who participated in a ceremony conducted by and 

in the presence of a person who is authorized to solemnize marriages and at which at least two 

witnesses who are at least eighteen years of age participate” (A.R.S. § 25-125 (A)). 

 

A covenant marriage is different from a non-covenant marriage in that the parties must sign a 

declaration of intent. The declaration of intent must include a written statement as required in 

A.R.S. § 25-901 (B1), an affidavit by the parties that they have received premarital counseling 

from a member of the clergy or from a marriage counselor and the signature of both parties 

witnessed by a clergy. The written statement is a declaration that the parties intend to be married 

for the rest of their lives and that if problems arise, the parties commit themselves to take all 

reasonable efforts to preserve the marriage, including marital counseling (A.R.S. § 25-901).  

 

While there is no common law marriage in Arizona, if a couple had a valid common law 

marriage in another state it will be considered as valid in Arizona (A.R.S. § 25-112). Although 

the requirements for a common law marriage vary by state statutes, generally a common law 

marriage does not meet the requirements for a “formal” marriage. Instead the couple must intend 

to be married, hold themselves out to the public as husband and wife, and must cohabitate for a 

certain number of years. 
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C. Ending a Marriage  
 

In Arizona there are three ways to terminate a marriage: (1) annulment; (2) legal separation; and 

(3) divorce/dissolution of marriage.  Either party may initiate the proceedings. Different 

requirements apply to each method of ending a marriage.   See Arizona Statutes - Title 12 - 

Chapters: 401 and Title 25 - Chapters: 312, 329.  The requirements are discussed below. 

 

1. Annulment 

 
“Superior courts may dissolve a marriage and may adjudge a marriage to be null and void when 

the cause alleged constitutes an impediment rendering the marriage void.” (A.R.S. § 25-301). 

Essentially an annulment is a legal declaration that the marriage never existed because of a legal 

impediment that renders the marriage void. Examples of such legal impediments would include, 

marriages that are void or prohibited because of an incestuous relationship, a same-sex 

relationship, or an underage relationship (A.R.S. § 25-101 and § 25-102). If grounds for an 

annulment exist, the court shall divide the property of the parties and shall establish rights and 

obligations of the parties with regard to any children in accordance with A.R.S. § 25-320 and 

chapter 4, article 1 of this title. The jurisdictional requirements for an annulment are the same as 

the requirements for a divorce, i.e., one of the parties must be domiciled in Arizona for at least 

ninety days prior to filing the petition for annulment (A.R.S. § 25-312). 

 

2. Legal Separation 

 
The court shall enter a Decree of Legal Separation if it finds each of the following (A.R.S. § 25-

313): 

 

 That one of the parties was domiciled in this state or was stationed in this state while 

a member of the armed services, when the action was commenced.  

 The conciliation provisions of A.R.S. § 25-381.09 and the provisions of Article 5 of 

this chapter either do not apply or have been met. 

 The marriage is irretrievably broken or one or both parties desire to live separate and 

apart or, if a covenant marriage, any of the grounds prescribed in § 25-904 exist. 

 The other party does not object to a decree of legal separation.  If the other party 

objects to a decree of legal separation, or one of the parties meeting the required 

domicile for dissolution of marriage, the court shall direct that the pleadings be 

amended to seek a dissolution of marriage.  

 To the extent it has jurisdiction to do so, the court has considered, approved and made 

provisions for child custody -- the support of any natural or adopted child common to 

the parties of the marriage entitled to support; the maintenance of either spouse; and 

disposition of the property. 

 

The only benefit to a legal separation is that the jurisdictional ninety-day waiting period does not 

apply, therefore either party can petition for legal separation immediately, even if neither party 



 121 

has been in Arizona for 90 days. Either party may then convert the legal separation to a divorce 

after the time period has passed. Although they are still technically married, a decree of legal 

separation has the same effects as divorce. This is a viable option if a person has strong religious 

objections to divorce or he/she needs to remain on their spouse’s insurance or military benefits 

plan because of age or pre-existing conditions. 

 

3. Dissolution of Marriage 
 

A “decree of dissolution of marriage,” or divorce, is a court order terminating a marriage. After a 

divorce, the marriage no longer exists (A.R.S. § 25-311). Typically, in a divorce the parties 

and/or court resolve all issues between them such as division of property, child custody and 

visitation, and spousal and child support.  

 

Arizona is a no-fault divorce state. A no-fault divorce is one in which neither spouse blames the 

other for the breakdown of the marriage (A.R.S. § 25-316). Both spouses agree that 

“irreconcilable differences” have arisen, and that that marriage is not salvageable. 

 

a. Dissolution of a Non-Covenant Marriage 

The court shall enter a decree of dissolution of a non-covenant marriage if it finds each of 

the following (A.R.S. § 25-312): 

 

 That one of the parties was domiciled in this state or was stationed in this state 

while a member of the armed services and the presence of that person has been 

maintained for ninety days prior to filing the Petition for Dissolution of Marriage. 

 The conciliation provisions of A.R.S. § 25-381.09 and the provisions of Article 5 

of this chapter either do not apply or have been met. See A.R.S. § 25-381.08 for 

the jurisdictional requirements of conciliation court and the conciliation court 

section below. 

 The marriage is irretrievably broken or, if the marriage is a covenant marriage, 

any of the grounds prescribed in section 25-903. 

 To the extend the court has jurisdiction to do so, the court has considered, 

approved and made provisions for child custody, the support of any natural or 

adopted child common to the parties of the marriage entitled to support; the 

maintenance of either spouse; and the disposition of property. 

 

b. Dissolution of a Covenant Marriage 

The grounds for dissolving a covenant marriage are different. The court shall not enter a 

Decree of Dissolution of a Covenant Marriage unless it finds any of the following 

(A.R.S. § 25-903):  

 

 The respondent spouse has committed adultery. 

 The respondent spouse has committed a felony and has been sentenced to death or 

imprisonment in any federal, state, county or municipal correctional facility. 

 The respondent spouse has abandoned the matrimonial domicile for at least one 

year before the petitioner filed for dissolution of marriage and refuses to return. 
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 The respondent spouse has physically or sexually abused the spouse seeking the 

dissolution of marriage, a child, or a relative of either spouse permanently living 

in the matrimonial domicile, or has committed domestic violence as defined in 

section A.R.S. § 13-3601 or emotional abuse. 

 The spouses have been living separate and apart continuously without 

reconciliation for at least two years before the petitioner filed for dissolution of 

marriage. 

 The spouses have been living separate and apart continuously without 

reconciliation for at least one year from the date the decree of legal separation was 

entered. 

 The respondent spouse has habitually used drugs or alcohol. 

 The husband and wife both agree to dissolution of marriage. 

  

4. Procedures in a Dissolution Proceeding 
In order to have a marriage dissolved, the petitioner needs to consider the following: 

 

a. Forms:  

 The forms that will be needed for filing a petition for dissolution of marriage and many 

other family court forms are available on line at 

www.supreme.state.az.us/nav2/divorce.htm under the Self-Service Center link You can 

also find forms at http://www.supreme.state.az.us/ under the Self-Service link.   

 

b. Petition: 

A dissolution of marriage proceeding begins when one party files a petition for 

dissolution of marriage. The party filing the petition is called the petitioner, while the 

other party is called the respondent. A petition must state the legal requirements 

contained in A.R.S. § 25-3ll and A.R.S. § 25-3l4. These include: 

 

 The name, address, occupation, social security number, length of domicile, and 

date of birth of the petitioner. In cases of domestic violence when the petitioner 

does not want the respondent to know his or her whereabouts for safety reasons, 

the address can remain confidential. One can use a P.O. Box, a family member’s 

address, the address of the place of employment, or a shelter P.O. Box, or simply 

omit the information from the petition. The court must, however, have some 

address for notification purposes but should keep it secret upon request (A.R.S. § 

25-314(E)). If the petitioner is changing his or her social security number, or the 

respondent does not know it, do not put it on the petition. 

 The name, date of birth, occupation, social security number, length of domicile, 

and, if known, the address of the respondent. 

 The date and place (city and state) of the marriage of the parties and whether it is 

a covenant marriage. 

 That one of the parties has resided in Arizona for at least 90 days preceding the 

date of filing or been stationed while a member of the armed services at least 90 

days in Arizona. 

 The marriage is irretrievably broken or (if a covenant marriage) the specific 

grounds. 

http://www.supreme.state.az.us/nav2/divorce.htm
http://www.supreme.state.az.us/
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 The name, birth date, social security number, and address of each living minor 

child of the parties born during the marriage. If there are no minor children, the 

petition should state that fact. To comply with the Uniform Child Custody 

Jurisdiction and Enforcement Act (UCCJEA), the petitioner must also state, either 

within the petition or on a separate document, the residence of each child for the 

last five years or, if younger than five, from the date of birth. Additional 

information is also required about potential pending lawsuits in other states 

(A.R.S. § 25-1039). If for safety reasons the petitioner does not want the 

respondent to know her whereabouts and she has the children, she can avoid 

putting the current address on the documents by stating that the health, safety or 

liberty of a party or child would be jeopardized and she desires the information 

sealed (A.R.S. § 25-1039 (E)). 

 Whether the petitioner is pregnant. 

 What community property and debts exist. 

 What the petitioner is asking for and the details of any agreements between the 

parties as to support, custody, visitation, or maintenance. 

  

c. Subject matter jurisdiction 

The Superior Court has jurisdiction to dissolve a marriage, and petitions should be filed 

there, so long as the following residency requirement is met (A.R.S. § 25-312  and A.R.S. 

§ 25-311). In order to establish proper jurisdiction, one of the parties must: 

 

 Have resided in Arizona for at least 90 days prior to the commencement of 

dissolution proceeding. 

 Or if a member of the armed services, be stationed in Arizona for at least 90 days 

prior to commencement of dissolution proceedings.   

 

Arizona may have jurisdiction over the children of the marriage (See the discussion of the 

Uniform Child Custody Jurisdiction Act (U.C.C.J.E.A.) under Custody and Visitation.) 

 

Arizona has jurisdiction over all the real and personal property of the parties that is found 

within the State. Property brought from a common law state into Arizona becomes quasi-

community property and will be divided as such (A.R.S. § 25-318). 

 

Arizona has jurisdiction over any respondent personally served within the state or if the 

last marital domicile was in this state whether the respondent is served personally or by 

certified mail out of state. If service is made by publication, no order for maintenance or 

child support directing payment may be made until the respondent is actually served.  

 

d. Venue 

The venue is the location in which the dissolution proceeding takes place. The dissolution 

or legal separation proceeding can be brought in the county where the petitioner resides at 

the time the action is filed (A.R.S. § 12-401(13)). 
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e. Affidavit and Order to Waive Filing Fees 

Filing fees can be waived or deferred (postponed) in a dissolution action along with 

service fees and other costs (A.R.S. § 12-302). Pursuant to § 12-302(C)(1), (2) and (3) the 

court shall defer the fees if the applicant: 

 

 Is receiving TANF. 

 Is receiving food stamps. 

 Is receiving SSI. 

 Receiving General Assistance. 

 Has an income that is insufficient or barely sufficient to meet the daily essentials 

of life, e.g. gross income is 150% or less of the current poverty rate or the 

applicant has extraordinary expenses such as elder or disabled care that reduce the 

income to below 150% (A.R.S. § 12-302(C)(3)).  

  

The fees shall be waived if the applicant is permanently unable to pay, which means that 

the income and liquid assets are insufficient or barely sufficient to meet daily essentials 

and are unlikely to change in the foreseeable future.  The applicant can request the fee 

waiver or deferral at the beginning or end of the case and if the fees are only deferred, 

can ask for reconsideration before the end of the case (A.R.S. § 12-302(D)). 

 

f.  Preliminary Injunction 

 Pursuant to A.R.S. § 25-315(A), in all actions for dissolution of marriage, legal 

separation or annulment, the clerk of the court shall issue a preliminary injunction, 

directed to each party to the action, with the following orders: 

  

 That both parties are enjoined from transferring, encumbering, concealing, selling 

or otherwise disposing of any of the joint, common or community property of the 

parties except if related to the usual course of business, the necessities of life or 

court fees and reasonable attorney fees associated with the dissolution, separation 

or annulment action, without the written consent of the parties or the permission 

of the court (A.R.S.§25-315(A)(1)(a)). 

 That both parties are enjoined from molesting, harassing, disturbing the peace of 

or committing an assault or battery on the person of the other party or any child of 

the parties (A.R.S.§25-315(A)(1)(b)(i)). 

 That both parties are enjoined from removing any child of the parties then 

residing in Arizona from the jurisdiction of the court without the prior written 

consent of the parties or the permission of the court (A.R.S.§25-315(A)(1)(b)(ii)). 

 That both parties are enjoined from removing or causing to be removed the other 

party or the children of the parties from any existing insurance coverage, 

including medical, hospital, dental, automobile and disability insurance 

(A.R.S.§25-315(A)(1)(b)(iii)). 

 That both parties shall maintain all insurance coverage in full force and effect 

(A.R.S.§25-315(A)(1)(c)).  

  

The injunction is effective against the petitioner when the petition is filed and against the 

respondent on service of a copy of the order or on actual notice of the order, whichever is 
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sooner. The preliminary injunction is effective until further order of the court or the entry 

of a decree of dissolution, legal separation, or annulment. Any party can register a 

certified copy of the preliminary injunction with the county sheriff.  If injunction is then 

violated, the violator can be arrested for interference with judicial proceedings and the 

case will proceed similarly to a violation of an Order of Protection (A.R.S. § 25-315 

(G)(1-5)). 

  

g. Service 

In an action for Annulment, Legal Separation, or Dissolution of Marriage, the petitioner 

shall serve upon the opposing party a copy of the Petition, a copy of the Summons, the 

Preliminary Injunction issued pursuant to A.R.S. § 25-315(A), and the Notices, Forms, 

and Orders as designated by the Presiding Judge of the Family Court (Superior Court 

Local Rules – Maricopa County Rule 6.3(f)(1). Each county has its own local rules.  

Service can be accomplished in a number of ways (see Arizona Rules of Civil Procedure 

3-6): 

 

 The respondent can sign an acceptance of service acknowledging receipt of the 

papers; this is not an admittance of any liability. Under Rule 4.2, the respondent has a 

duty to save service costs if the documents are properly mailed. If he or she refuses to 

sign them, the cost of hiring someone to serve the papers will be placed on the 

respondent. 

 The papers can be served on the respondent, whether in state or out of state, by a 

process server or sheriff. 

 If the respondent lives out of state the papers can be mailed by certified mail return 

receipt requested with addressee only to sign for them, in which case an Affidavit of 

Service along with the original returned green card must be filed with the court. Be 

sure to always make copies of everything for yourself. 

 If, after a diligent search, the whereabouts of the respondent are unknown, service can 

be made by publication in a newspaper of general circulation where respondent was 

last known to reside. 

 

h. Summons 

The summons notifies the respondent of the dissolution proceeding and the time limits 

for answering the petition. If personally served in Arizona, the respondent has 20 days to 

respond; if served out of state personally or by certified mail, the respondent has 30 days 

to respond (AZ Rules of Civil Procedure R 4.2(m)); if served by publication, the 

respondent has 30 days after the final publication (4 times) to respond. 

 

i. Answer of respondent to allegations in the petition 

An answer is a formal response to the allegations in the complaint that is served by mail 

on the petitioner or petitioner's attorney. This tells the court what the respondent 

disagrees with in the petition (Rules of Civil Procedure 12(a)). The only defense to a 

petition for the dissolution of a marriage or legal separation is that the marriage is not 

irretrievably broken. If the marriage is a covenant marriage, it is a defense that none of 

the grounds alleged in §25-903 or § 25-904 are met (A.R.S. § 25-314(C)). 
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j. Uncontested divorce 

If the respondent does not file and serve an answer to the petition within the required 

number of days, the divorce is uncontested, and the plaintiff may proceed by default 

(Rules of Civil Procedure 55(a)). The petitioner must first file an affidavit and entry of 

default after the time expires. He or she must mail a copy of this to the respondent. That 

day he or she can ask the calendar clerk to set the hearing. Depending on the county and 

the court calendar petitioner can expect to have the hearing in 3-6 months. The 

respondent is not notified of the hearing, and the petitioner has no such obligation. 

 

An uncontested divorce hearing is a very brief proceeding in which the petitioner gives 

testimony to establish the allegations in the petition. The testimony follows the facts in 

the petition. The attorney will ask the questions if the petitioner is represented. If not, the 

court commissioner who hears uncontested divorces will ask the questions. At the 

completion of the questions, the commissioner makes a ruling and signs the orders. The 

petitioner or his or her attorney must prepare in advance a Decree of Dissolution and, if 

there are children, a child support worksheet and order along with a certificate of 

completion of parent information program, filing fees, two self addressed envelopes, joint 

parenting plan, judgment data sheet and property settlement agreement. 

 

Uncontested divorces may be finalized by mail under Rules of Civil Procedure 55(b)(ii) 

if there are no children and the wife is not pregnant; if no real property and no property 

over $15,000 is at issue; and no debts over $10,000 exist. In this case the petitioner does 

not have to appear in court at all but simply mails in the Decree of Dissolution to the 

court commissioner. 

 

k. Contested divorces 

If the defendant files an answer disagreeing with any of the requests of the petitioner, the 

dissolution is contested. Most contested dissolutions are resolved by agreement of the 

parties at some point in the process. If the parties reach an agreement the matter can 

proceed to final hearing in the same manner as described for an uncontested dissolution.  

If the parties do not agree, the matter will proceed to an Early Resolution Conference. 

i. What is an Early Resolution Conference?  

An Attorney Case Manager will work with the petitioner to help resolve custody, 

parenting time, property and debt issues. In addition, the parties can meet with a 

clinical staff member from Conciliation Services to help resolve custody and 

parenting time issues. (Arizona law requires a written Parenting Plan if the 

parents are seeking joint custody.) The petitioner may also meet with a conference 

officer from Expedited Services to calculate and prepare orders relating to child 

support and/or spousal maintenance.  

If the parties reach a full agreement on all of the issues, the Attorney Case 

Manager will assist them finalizing their agreement. The Attorney Case Manager 

will also memorialize any partial agreements reached during their conference by 

having the parties sign and file a binding agreement pursuant to A.R.C.P Rule 
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80(d). Any remaining issues will be considered by the court at the time set for 

trial. If the case does not fully resolve at the ERC, the parties will be given a 

Notice of Trial Date which informs them of the date and time set for the trial in 

their case. 

ii. How long will the ERC process take? 

The parties should plan on being at a Resolution Management Conference for two 

– four hours. 

iii. Is attendance at the ERC mandatory or optional? 

Since the parties’ presence at the ERC is ordered by the court, attendance is 

mandatory and any failure to appear could subject the party not appearing to the 

imposition of sanctions. 

iv. How can the ERC be rescheduled?  

Any party may request a continuance in writing in advance of the scheduled 

conference. The Attorney Case Manager will decide if granting the request is 

appropriate. Of course, emergencies can occur. There is a number on the Order to 

Appear that the parties can call. Emergencies may include hospitalization, severe 

illness or a death in the family.  

v. What if my employer will not let me, the petitioner/respondent, off of work? 

The parties should show the employer the Order to Appear. It is not an invitation, 

but an official order of Superior Court. There are penalties for failing to appear, 

including denying the parties’ respective requested relief or dismissing the case 

altogether.  

vi. Do the parties have to attend the ERC if they have fully resolved the issues in 

the case?  

No. If you submit a consent decree, the ERC will be vacated. However, the 

process cannot be vacated by the ERC simply on either parties’ promise to submit 

the consent decree. The consent decree must be submitted first.  

l. Discovery 

In dissolution of marriage proceedings, as in other civil litigation, the following discovery 

methods are available: 

 

 Depositions -- taking testimony under oath from a party or other witness outside of a 

courtroom (Rules of Civil Procedure 27-32). 

 Interrogatories -- written questions that the other party must answer within 30 days 

(Rules of Civil Procedure 33). 
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 Requests for production of documents or things -- a demand that the other party allow 

examination of documents or things (Rule 34). 

 Physical and mental examinations (Rule 35). 

 Requests for admissions which ask the respondent to admit uncontested facts to 

narrow down the contested items (Rule 36). 

 

Generally, very few limitations are placed on the scope of discovery within a dissolution 

of marriage proceeding, property or custody action, but there are rules that place strict 

time and length limits regarding the number of questions that can be asked. The object of 

the discovery process is to provide information that appears reasonably calculated to lead 

to the discovery of the nature, extent, value, and status of all assets that are owned 

directly or indirectly by either party. 

 

m. Pre-trial conference/Statement 

A pre-trial conference is mandatory in some courts and is held before the date of the trial. 

At the pre-trial conference the attorneys and parties meet together at the courthouse with 

a "pro tem" commissioner and attempt to narrow the issues in the case or to resolve it. If 

an agreement is reached at the pre-trial conference, the divorce can be granted the same 

day and may be referred for a Parenting Conference, Child Support Conference, etc. 

 

n. Settlement 

Many cases are settled between the filing and the hearing date. Still others are settled the 

day of the hearing or trial. The parties may enter into a written separation agreement 

containing provisions for disposition of any property owned by either of them, 

maintenance of either of them, and support, custody and parenting time of their children 

(A.R.S. § 25-317(A).   If the parties sign a separation agreement, the victim must be 

extremely careful because it could later be construed as having settled all the claims in 

the case.  The victim may be forfeiting any future right to sue the perpetrator civilly.  An 

attorney should be consulted before signing any such agreement. 

 

o. Hearing or trial 

A divorce hearing is held before a judge not a jury.  The petitioner presents his/her 

evidence first. The same procedures are used in a hearing for custody and child support. 

The issues of property, custody and support can be tried all at one time (A.R.S. § 25-

328). The parties designate in what order they want the judge to hear the case. Evidence 

is presented to the court through the testimony of witnesses or the introduction of 

physical evidence. The attorney who called the witness presents that witness’s testimony 

through direct examination or questions. After the direct examination the other party's 

attorney has the opportunity to question the witness or to cross-examine. After the 

petitioner has presented all of his/her evidence, the respondent has the opportunity to call 

witnesses in support of his/her case. 

 

When all the evidence has been presented, the attorneys summarize it and inform the 

court of the result they desire. This is done through an oral argument or a written 

memorandum. The judge makes a decision on the issues in the case. The decision can be, 

but rarely is, made immediately. Often in custody, maintenance, and property cases the 
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judge takes the case under advisement and makes the decision at a later time. As soon as 

the decision is made, the written judgment or order should be entered. 

 

The parties should read the judgment or order carefully. Each party should make sure 

s/he understands the details of each provision as well as how to enforce each provision, 

such as the transfer of property, the payment of debts, visitation arrangements, and child 

support. 

 

p. Appeal 

If either or both parties are dissatisfied with the decision of the judge, they may appeal 

the decision to the Court of Appeals. Appeals from a judgment or order must be made 

within 30 days of entry of the judgment or order and must be based on error of law, not 

just dissatisfaction with the results. 

 

q. Modification of the judgment or order 

If there are changes in the situation of the custodial party or of the children, changes can 

be made with regard to the terms of custody or visitation (See A.R.S. § 25-403, A.R.S. § 

25-408 and A.R.S. § 25-411 and Child Custody and Visitation section below).  

 

Generally, no changes can be made with regard to property issues unless there was fraud 

or an error in the judgment. 

 

5. Conciliation Court 
 

A conciliation court has jurisdiction when two spouses are considering dissolution, separation, or 

annulment and there is a minor child who would be affected by the change (A.R.S. § 25-381.08). 

Prior to filing the above motions, either party can file in conciliation court in the hopes of 

preserving the marriage or to settle amicably so as to avoid further litigation over the issues 

involved. If one party has already filed for the above changes, either party may petition to have 

the case transferred to conciliation court, which, if granted, automatically places a 60 day stay on 

any divorce proceedings (A.R.S. § 25-381.09).  As of 2011, if either party wishes to extend the 

60 day stay in conciliation court, they may file a petition for the extension stating the reason for 

the request and a plan for reconciliation. The court may grant an extension of up to 120 days if 

the moving party establishes good cause. The court shall not grant an extension if the other party 

objects with good cause.  A history of domestic violence should be considered good cause in this 

case. 

 

Abusers might file motions for conciliation, in order to stop the divorce proceedings for up to 

sixty days. They also sometimes move for conciliation services in order to prolong the painful 

process for the victim. If a victim feels that is happening, he or she should ask for an immediate 

hearing so the case can be dismissed from Conciliation Court and proceed in Superior Court. 

 

6. Decisions Made in a Divorce Proceeding 
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a. Termination of the marriage: 

A divorce decree ends the marriage relationship between two people. A finding that a 

marriage is irretrievably broken is a determination that there is no reasonable prospect of 

reconciliation. A court may find an irretrievable breakdown of the marriage if both of the 

parties so state under oath or affirmation. If one of the parties so states and the other does 

not deny it, the court shall make a finding as to whether or not the marriage is 

irretrievably broken (A.R.S. § 25-316(A)). If one of the parties denies that the marriage is 

irretrievably broken, the court shall hold a hearing to consider all relevant factors as to 

the prospect of reconciliation and shall do either of the following: 

 

 Make a finding as to whether or not the marriage is irretrievably broken. 

 Continue the matter for further hearing, not more than sixty days later. At the 

request of either party or on its own motion, the court may order a conciliation 

conference. At the next hearing the court shall determine whether the marriage is 

irretrievably broken. (§ 25-316(B)). 

 

b. Child custody and visitation/parenting time: 

In a divorce proceeding, the court must enter an order setting forth the terms of custody 

and visitation/parenting time on a permanent basis (A.R.S. § 25, Chapter 4). If asked, the 

court will also enter an order setting forth terms on a temporary basis until the final 

decree. Unless the court has entered a custody order, both spouses have equal rights and 

responsibilities toward their children. In situations where there is a dispute with regard to 

where the children reside, how much time they will spend with each parent, the terms of 

visitation, or other issues related to children, it is advisable to obtain a temporary order 

setting forth the terms of custody and visitation/parenting time pending a final order. (See 

Section 7, Custody and Visitation, for more detailed information.) 

 

In a divorce with children, the court will order the parents to a parental education 

program (A.R.S. § 25-352). If the party to the divorce cannot afford the program, he/she 

should request a fee waiver (A.R.S. § 25-355).   If there is a history of domestic violence, 

the court may enter appropriate orders that set forth the manner in which the parties shall 

participate in an education program and shall make reasonable efforts to protect the 

safety of the participants (A.R.S. § 25-352(C)). 

 

c. Child support 

On both a temporary and permanent basis, the court will order the non-custodial parent, 

or in cases of joint custody the higher earning parent, to pay child support. The child 

support order usually follows legislative child support guidelines that set the amount of 

child support to be paid based on the combined income of the parents, the number of 

children to be supported, and other factors (A.R.S. § 25-320). 

 

d. Spousal Maintenance 

Nationwide, spousal maintenance is ordered in only 15% of the cases; it is actually 

received in an even smaller percentage of cases. Spousal maintenance (A.R.S. § 25-319) 

in Arizona is based on the factors set out in the statute and is not based on fault.  
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First, the court must find that the spouse seeking maintenance lacks sufficient property to 

provide for his/her reasonable needs; is unable to support him or herself through 

appropriate employment; is the custodian of a child who requires him/her to work in the 

home; lacks earning power; contributed to the educational opportunities of the other 

spouse; or had a long marriage and is of an age which makes it difficult to support him or 

herself.  

 

Then the court will look at various factors to determine the amount of maintenance: 

 Standard of living during the marriage. 

 Duration of the marriage. 

 Age, employment history, earning ability, and physical and emotional condition 

of the seeking spouse. 

 Ability of paying spouse. 

 Comparative financial resources. 

 Contribution of seeking spouse to earning ability of payer spouse. 

 Extent seeking spouse has reduced her income or career opportunities for benefit 

of the other spouse. 

 Ability of both parties to contribute to future educational costs of children. 

 Financial resources. 

 Time for seeking spouse to acquire sufficient education or training. 

 Excessive or abnormal expenditures, destruction, concealment, or fraudulent 

disposition of property. 

 The cost of the spouse who is seeking maintenance to obtain health insurance and 

the reduction in the cost of health insurance for the spouse from whom 

maintenance is sought if the spouse from whom maintenance is sought is able to 

convert family health insurance to employee health insurance after the marriage is 

dissolved. 

 Actual damages and judgments from conduct resulting in criminal conviction of 

either spouse in which the other spouse or child was a victim (A.R.S. § 25-319) 

 

A change in the law during the 2002 legislative session changed the conditions under 

which a decree for maintenance or support may be modified (SB1028) so that the 

addition or change in availability of health care coverage may constitute a continuing and 

substantial change in circumstances, which would justify a motion for modification  

(A.R.S. § 25-327). 

 

The legislature also established a spousal maintenance enforcement enhancement fund to 

increase collection enforcement.  The fund is generated by an additional $5 cost for each 

petition or answer in a divorce action.  The clerk may provide services to help collect 

spousal maintenance such as information, assistance in preparation of forms, instructions 

regarding enforcement actions, and referrals to collection agencies.  Spousal maintenance 

collection actions have priority over all other civil actions except child support collection 

actions (A.R.S. § 12-283).  A person who fails to pay spousal maintenance has committed 

a Class 1 misdemeanor.   
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e. Name change 

A name change for either party can be a part of a divorce decree. The change can be to a 

maiden name or formerly used name, but not to a totally new name. A separate procedure 

exists to change to a totally different name (A.R.S. § 25-325).  As of 2011, victims of 

stalking and domestic violence who have been granted a name change can request that 

court records of the request and judgment be sealed to prevent the stalker or abuser from 

discovering the new name in public records. 

 

f. Management and Control 

The spouses have equal management, control and disposition rights over their community 

property and have equal power to make the community liable (A.R.S. § 25-214). Some 

transactions require both parties to sign: 

 Any transaction for the acquisition, disposition or encumbrance of an interest in real 

property other than an unpatented mining claim or a lease of less than one year; 

 Any transaction of guaranty, indemnity or surety ship; 

 Any debt obtained after service of a petition for dissolution of Marriage, legal 

separation or annulment if the petition results in a Decree of Dissolution of Marriage, 

legal separation or annulment. 

 

g. Property Distribution 

Arizona is a community property state, meaning 

“All property acquired by either husband or wife during the marriage is the community 

property of the husband and wife except for property that is: 

1. Acquired by gift, devise or descent. 

2. Acquired after service of a petition for dissolution of marriage, legal 

separation or annulment if the petition results in a decree of dissolution of 

marriage, legal separation or annulment.”  (A.R.S. § 25-211). 

 

In community property jurisdictions, spouses equally own all community property (fifty 

percent owned by the husband and fifty percent owned by the wife). Even if one spouse 

earns all the money to acquire the property, all the property acquired is considered to be 

community property. Community property is also called marital property. 

 

The time frame for “during the marriage” starts as of the day the couple marries and ends 

on the day of service of a Petition for Divorce or Separation, which results in a final 

divorce or separation. Fault is not considered in dividing property or deciding spousal or 

child support. Financial mismanagement may be considered. 

 

 i. What is the difference between community property and separate property? 

A spouse’s real and personal property that is owned by that spouse before 

marriage and that is acquired by that spouse during the marriage by gift, devise or 

descent, and the increase, rents, issues and profits of that property, is the separate 

property of that spouse (A.R.S. § 25-213). Property that is acquired by a spouse 

after service of a Petition for Dissolution of Marriage, for Legal Separation, or for 

Annulment is also the separate property of that spouse if the petition results in a 
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Decree of Dissolution of Marriage, Legal Separation, or Annulment. Upon 

divorce, separate property goes completely to the spouse who owns it.  

 

Conversely, community property is divided between the spouses in the event of a 

divorce.  

 

The court shall assign each spouse’s sole and separate property to such spouse. It 

shall also divide the community, joint tenancy, and other property held in 

common equitably, though not necessarily in kind, without regard to marital 

misconduct (A.R.S. § 25-318).  When dividing property the court can consider 

excessive or abnormal expenditures, destruction, and concealment or fraudulent 

disposition of property (A.R.S. § 25-318). If the abuser has broken household 

furniture, wasted or hidden community monies etc. that should be brought to the 

attention of the court.  There are some very complicated issues when community 

and separate property is mixed. An attorney is most often necessary to sort it out. 

 

 ii. What is equitable distribution? 

Instead of a strict fifty-fifty split (in which each spouse receives exactly one-half 

of the marital or separate property), equitable distribution looks at the financial 

situation that each spouse will be in after the termination of the marriage. While 

equitable distribution is more flexible, it is harder to predict the actual outcome 

since the various factors are subjectively weighed. Factors considered in equitable 

distribution include: 

 Earning power of the spouses (one might be much greater than the other). 

 Separate property of the spouses (one might be greater in value). 

 One spouse having done all the work to acquire the property. 

 The value that one spouse contributed as the home-maker for the family. 

 Economic fault of one spouse in wasting and dissipating marital property. 

 Duration of the marriage. 

 Age and relative health of the spouses. 

 The responsibility for providing for children of the marriage. 

  

 iii. How is the debt incurred during the marriage divided? 

In addition to the property acquired during the marriage, the debt incurred during 

the marriage is divided upon divorce. Dividing the debt upon divorce determines 

who is responsible to repay the debt.  In a community property state, both spouses 

are equally responsible for the repayment of debt incurred during the marriage, 

even if only one spouse enjoyed the benefit (A.R.S. § 25-215). Debt that each 

spouse had individually, before the marriage, remains separate. Also, debts 

acquired after service of a Petition for Divorce or Separation belong solely to the 

person who acquired them. When a joint tax return is filed, the Internal Revenue 

Service holds both spouses jointly and severally liable for tax purposes.  (See tax 

section.) 

 

The court shall require the parties to submit a debt distribution plan that states the 

following: 
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 How community creditors will be paid. 

 Whether any agreements have been entered into between the parties as to 

responsibility for the payment of community debts, including what, if any, collateral 

will secure the payment of the debt. 

 Whether the parties have entered into agreements with creditors through which a 

community debt will be the sole responsibility of one party. 

 

If a party fails to comply with an order to pay debts, the court may enter orders 

transferring property of that spouse to compensate the other party (A.R.S. § 25-

318(N)). If the court finds that a party is in contempt as to an order to pay 

community debts, the court may impose appropriate sanctions under the law. A 

party must bring an action to enforce an order to pay a debt pursuant to this 

subsection within two years after the date in which the debt should have been paid 

in full. 

 

Within thirty days after receipt of a written request for information from a spouse 

who is a party to a dissolution of marriage or legal separation action, that includes 

the court and cause number of the action, a creditor shall provide the balance and 

account status of any debts of either or both spouses identified by account number 

for which the requesting spouse may be liable to the creditor. 

 

If one party has a safe address he/she must not use that address at the credit 

agency. The law provides in A.R.S. § 25-318 (G) that upon written request of one 

spouse and a showing of good cause, the court will order a credit agency to 

release information about the other. Therefore, an abuser can conceivably gain 

access to the “safe” address. Likewise a creditor shall provide the balance and 

account status of any debt of either or both parties (A.R.S. § 25-318(O)) and 

(A.R.S. § 25-512) and probably would send a copy of the account with the 

victim’s address on it. 

 

 iv. Payment of distribution awards 

Property distribution payments are separate from child support or spousal 

maintenance and are not taxable under the tax code because it is simply returning 

the person's own property. 

 

The awarding of payments for the division of property is payable: 

 

 In a lump sum 

 Over a period of time in fixed amounts 

 

  The payments for vested income, retirement, or other deferred compensation can  

  be given as: 

 

 A lump sum 

 Over a period of time in fixed amounts by agreement 
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 As a prorated portion of the benefits made to the designated recipient at the time the 

party against whom the award is made actually begins to receive the benefits 

 By awarding a larger portion of other assets to the party not receiving the benefits, 

and a smaller share of other assets to the party entitled to receive the benefits 

 

If the benefits are awarded as a prorated share of future benefits, a Qualified 

Domestic Relations Order (QDRO) must be entered as well. The QDRO is a 

specific court order mandated by the IRS tax code in order to qualify the 

payments as property that is non-taxable rather than on spousal maintenance 

payments that are taxable. 

 

h. What is a premarital agreement? 

Before marrying, parties can agree on certain property rights. The court will uphold the 

agreement unless it is unconscionable or leaves one party on public welfare (A.R.S. § 25-

202). 

 

D. Legal Decision-Making and Parenting Time   
 

Effective January 1
st
, 2013 “child custody” is changed to “legal decision-making.” 

 

Legal Decision-Making means the legal right and responsibility to make all nonemergency legal 

decision for a child including those regarding education, health case, religious training and 

personal care decisions (A.R.S. § 25-401). 

 
1. Legal Decision-Making and Parenting Time Issues 

The issue of legal decision-making and parenting time can be addressed in a number of legal 

proceedings including dissolution, legal separation, family court proceedings, and paternity 

proceedings. A domestic violence victim may need the assistance of the legal system in 

obtaining a court order granting her temporary or permanent legal decision-making and parenting 

time or restricting the abuser's access to the children. Sometimes the abuser initiates a proceeding 

to further harass the victim. This proceeding can be a very intimidating experience. The victim 

should have as much information as possible in order to be a competent participant. This greatly 

increases the likelihood that he/ she will be able to obtain the necessary relief. 

 

In legal decision-making and parenting time actions in Arizona, judges make decisions based on 

the "best interest of the child." After hearing all the evidence, it is within the sole discretion of 

the judge to determine which parent should have legal decision-making, with parenting time 

allowed to the other parent. Arizona statutes specifically require that the judge take into account 

the existence of significant domestic violence and that it is contrary to the best interest of the 

child (A.R.S. § 25-403.03). The person who has committed the domestic violence has the burden 

of proving that parenting time will not endanger the child or impair the child's emotional 

development. 

 

Except in unusual circumstances the parent without legal decision-making authority will receive 

"reasonable" parenting time with the children. The Arizona Supreme court has established a 

definition of what "reasonable" means. The amount of time depends on the age and health of the 
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minor children and the location of the parents. The guidelines can be found at 

http://www.azcourts.gov/Portals/31/ParentingTime/PPWguidelines.pdf. Courts welcome 

agreements for parenting time and legal decision-making, and the parents can agree on any 

schedule they choose so long as it is in the best interest of the child. 

 

2. Parenting Plan 

The term “parenting plan” refers to the agreement between the parents or the court order that 

defines provisions for legal decision-making and parenting time. The parenting plan determines 

whether one or both parents have the ability to make decisions regarding the health, education, 

and welfare of the child. The parenting plan also defines when the child is to be with the parent 

without legal decision-making authority. 

 

“A. If the child’s parents cannot agree on a plan for legal decision-making or parenting 

time, each parent must submit a proposed parenting plan.  

B. Consistent with the child’s best interests in section 25-403 and sections 25-403.03, 25-

403.04 and 25-403.05 the court shall adopt a parenting plan that provides for both 

parents to share legal decision-making regarding their child and that maximizes their 

respective parenting time. The court shall not prefer a parent’s proposed plan because of 

the parent’s or child’s gender.  

C. Parenting plans shall include at least the following: 

1. A designation of the legal decision-making as joint or sole as defined in section 

25-401. 

2. Each parent’s rights and responsibilities for personal care of the child and for 

decisions in areas such as education, health care and religious training. 

3. A practical schedule of the parenting time for the child, including holidays and 

school vacations. 

4. A procedure for the exchanges of the child, including location and 

responsibility for transportation.  

5. A procedure by which proposed changes, disputes and alleged breaches may be 

mediated or resolved, which may include the use of conciliation services or 

private counseling. 

 6. A procedure for periodic review of the plan’s terms by the parents. 

7. A procedure for communicating with each other about the child, including 

methods and frequency. 

8. A statement that each party has read, understands and will abide by the 

notification requirements of section 25-403.05, subsection B. 

D. If the parents are unable to agree on any element to be included in a parenting plan, 

the court shall determine that element. The court may determine other factors that are 

necessary to promote and protect the emotional and physical health of the child.  

E. Shared legal decision-making does not necessarily mean equal parenting time.” 

(A.R.S. § 25-403.02). 

 

3. Types of Legal Decision-Making 

 

There are two different types of legal decision-making in Arizona: 

http://www.azcourts.gov/Portals/31/ParentingTime/PPWguidelines.pdf
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 Joint legal decision-making means both parents share decision making 

responsibilities and neither parent’s rights are superior. 

 Sole legal decision-making means that one parent has the legal right to make major 

decisions for a child. 

 

The court may specify one parent as the primary caretaker of the child and one home as the 

primary home of the child for the purpose of defining eligibility for public assistance but that 

shall not diminish the rights of either parent and does not create a presumption for or against a 

parent in any modification proceeding. 

 

4. Determination of Legal Decision-Making and Parenting Time 
 

Legal decision-making and parenting time disputes can be very expensive and difficult to 

resolve.  An agreement between parents is the preferred course since it is more likely to be 

followed than if the court makes the decision for them.  

 

a. What if the parents disagree on legal decision-making and parenting time? 

If legal decision-making is contested (i.e., the parents are unable to reach an agreement 

on the issues of legal decision-making and parenting time) the court in certain counties 

must order mediation of the custody issue to work out a plan.  See A.R.S. § 25-381.23 

regarding Option for Mandatory Conciliation Plan (and Section C(5)). 

 

Mediation is a structured, task-oriented process that relies on various problem-solving 

techniques to help parties make decisions. Mediation is defined in A.R.S. § 12-2238.  

Mediation is confidential except for particular reasons.  Threatened or actual violence 

during mediation is not confidential.  The mediator cannot be subpoenaed to testify 

unless there is a lawsuit or claim against the mediator, the statute requires it, or it is 

necessary to enforce an agreement to mediate.  It would seem that if it is necessary to 

“enforce an agreement to mediate”, the likelihood of success in such mediation would be 

slim.   

 

In the mediation session, both parents meet with a third party, typically an experienced 

attorney or social worker, to discuss relevant factors in an effort to reach an agreement. In 

smaller counties the court may contract with qualified marriage and family counselors to 

provide mediation services. Many contested issues of custody and visitation can be 

resolved in a mediation session and this session typically results in an agreement that can 

then be presented as a stipulation for issuance as a court order. 

 

However, when violence is present mediation is not the preferred course of action and 

joint legal decision-making should not be ordered. In A.R.S. § 25-403.03(G), the court is 

prohibited from ordering joint counseling between a victim and a perpetrator of domestic 

violence. In A.R.S. § 25-381.23, the court may grant an exemption from conciliation 

court counseling if to require such counseling would cause undue hardship. Forcing a 

victim to “negotiate” with the abuser certainly is undue hardship. The National Council 

of Juvenile and Family Court Judges strongly recommends against such joint counseling. 

 



 138 

If the court orders mediation anyway, the victim should file a motion to prohibit it.   In 

addition, s/he should contact the counselor ahead of time and explain why s/he cannot 

safely come. Arrangements can be made for the victim to come at a completely different 

time and day than the abuser. Sheriff's deputies can also be on call and escort victims to 

and from their cars. If they are there at the same time, the abuser can be held in the office 

until the victim has time to get away safely. 

 

The result of the mediation session will be put in writing, whether or not the parties reach 

an agreement. Domestic violence victims should take copies of all the evidence they 

intend to use in court, e.g. police reports, hospital records, photos, etc. Unlike court, he or 

she can submit written statements of witnesses, family and friends. This can include the 

child(ren)'s teacher or babysitter. 

 

Should mediation of legal decision-making and parenting time disputes fail, the parents 

can then pursue litigation of unresolved issues. A court hearing will be conducted and 

evidence presented, often by expert witnesses such as psychologists and licensed social 

workers. After the court has received such evidence it will then make a determination 

regarding custody and visitation. 

 

b. “Best interest of the child” standard 

Legal Decision-Making is granted based on “the best interests of the child” standard.  

The trial judge is vested with broad discretion in legal decision-making cases, and the 

court decision in awarding legal decision-making will not be upset on appeal absent a 

clear showing of abuse of that discretion. 

 

The “best interest of the child” is determined on a case-by-case basis. The court looks at 

the following in determining "the best interest of the child" (A.R.S. § 25-403): 

 

 The past, present and potential future relationship between the parent and child. 

 The interaction and interrelationship of the child with the child’s parent or parents, 

the child’s siblings, and any other person who may significantly affect the child’s best 

interest. 

 The child's adjustment to home, school and community. 

 If the child is of suitable age and maturity, the wishes of the child as to legal decision-

making and parenting time. 

  The mental and physical health of all individuals involved. 

 Which parent is more likely to allow the child frequent, meaningful and continuing 

contact with the other parent. 

 Whether one parent intentionally misled the court to cause an unnecessary delay, to 

increase the cost of litigation or to persuade the court to give legal decision-making or a 

parenting time preference to that parent.  

 Whether there has been domestic violence of child abuse pursuant to section 25-

403.03. 

 The nature and extent of coercion or duress used by a parent in obtaining an 

agreement regarding legal decision-making and parenting time. 
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 Whether a parent has complied with chapter 3, article 5 of this title (Domestic 

Relations Education Program). 

 Whether either parent was convicted of an act of false reporting of child abuse or 

neglect under section 13-2907.02. 

 

The court may not use one factor to the exclusion of all others.  Rather, it is a balancing 

test. The court must include findings of fact that support the determination of best interest 

in all contested legal decision-making and parenting time cases.   

 

c. Evaluators 
In many of these disputes, the court will appoint a mental health professional to 

determine which placement will serve the “best interest of the child,” as the courts seek to 

avoid placing the child with an abusive parent. The evaluator’s goal is not to relieve the 

child’s suffering or to treat the child. Rather, it is to provide an objective and informed 

opinion to the court as to the best placement for the child.  

 

Studies have shown the potential problems when evaluators lack training in domestic 

violence and/or sexual abuse. Abusers often appear to be charming, charismatic, and 

good-tempered. An untrained evaluator may take this pleasant behavior at face value, 

failing to recognize the abuser’s amicable behavior as manipulation. Alternatively, when 

the evaluator questions an abuser about past instances of abuse, the abuser usually 

appears regretful and justifies the abuse by blaming poor anger management, depression, 

substance abuse, or even the victim(s). Thus, the evaluator concludes that the abuser is no 

longer a danger and will not repeat the abuse. 

 

The perpetrator’s manipulation of the evaluator can be detrimental to the child’s welfare. 

There is a danger of the evaluator accepting the abuser’s position that he/she just 

“snapped” or that the victim not only caused but deserved the abuse. This can lead to the 

children being placed in the care of an abusive parent and for the victim to be further 

victimized by a long, drawn-out court battle. This is often a way for the abuser to 

continue the abuse, thus delivering the “ultimate blow to the victim-more serious than the 

years of psychological and physical abuse.” (Taken from the Battered Mothers’ 

Testimony Project, AzCADV, 2003, Literature Review) 

In an effort to improve this situation, in 2004, the Arizona State Legislature passed a law 

requiring minimum standards for domestic violence and child abuse training for 

evaluators. This statute was updated in 2012 to read: 

“The court shall require a court appointed attorney for a child, a court appointed 

advisor or any person who conducts an investigation or prepares a report pursuant to 

this section to receive training that meets the minimum standards prescribed by the 

domestic relations committee established pursuant to section 25-323.02 as follows: 

1.  Six initial hours of training on domestic violence. 

2.  Six initial hours of child abuse training. 
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3.  Four subsequent hours of training every two years on domestic violence and child 

abuse.”  See A.R.S. § 25-406.   

 

d. Legal decision-making and parenting time determinations and domestic violence 

 

There are several statutes governing the determination of legal decision-making and 

parenting time when domestic violence is present in the family. When making these 

determinations, the courts should consider the following statutes and factors: 

 

 Joint legal decision-making shall not be awarded if the court finds that significant 

domestic violence has occurred (A.R.S. § 25-403.03). 

 The court shall consider evidence of domestic violence, including history, as 

being contrary to the best interests of the child (A.R.S. § 25-403.03). 

 If the court determines that a person has committed domestic violence, there is a 

rebuttable presumption that sole or joint legal decision-making is not in the 

child’s best interests (A.R.S. § 25-403.03). To show the existence of domestic 

violence, the court can consider police and medical reports, Child Protective 

Service records, domestic violence shelter records, school records, findings from 

another court and witness testimony (A.R.S. § 25-403.03(c)(1) through (7)). 

 If a person has been convicted of a drug offense or drunk driving within 12 

months, there is a rebuttable presumption that sole or joint legal decision-making 

is not in the child’s best interests (A.R.S. § 25-403.04.) 

 The burden to show that parenting time will not endanger the child is on the 

perpetrator (A.R.S. § 25-403.03(F)). 

 The court can order that the parenting time exchange be in a protected setting and 

be supervised. Other imposed conditions may include attending a batterers 

program, maintaining sobriety, prohibiting overnight parenting time, requiring a 

bond, and order that the address of the child and the other parent remain 

confidential. (A.R.S. § 25-403.03(F)(1) through (9)). 

 Modification of Legal Decision-Making or Parenting Time- If, after the legal 

decision-making and parenting time order is in effect, one parent is charged with a 

dangerous crime against a child, child molestation, or an act of domestic violence 

in which the victim is a minor, the other parent may ask the court for an expedited 

hearing. The court may suspend parenting time or change legal decision-making 

immediately without the notice or presence of the other party pending the hearing 

(A.R.S. § 25-411(D)). 

 

e. Third Party Rights 

By statute, A.R.S. § 25-409, a non-parent who has been treated as a parent by the child 

and who has formed a meaningful parental relationship with the child for a substantial 

period of time, could petition for legal decision-making or visitation if one of the legal 

parents is dead, the child’s legal parents are not married to each other at the time of filing, 

or there is a pending proceeding for dissolution at the time the petition is filed. This 

statute also applies to grandparent and great-grandparent visitation requests.  
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“In deciding whether to grant visitation to a third party, the court shall give special 

weight to the legal parents’ opinion of what serves their child’s best interests and 

consider all relevant factors including:  

1. The historical relationship, if any, between the child and the person seeking 

visitation. 

2. The motivation of the requesting party seeking visitation. 

3. The motivation of the person objecting to visitation.” (ARS § 25-409(E)). 

   

 

f. Modification of an Order 

Before a party may petition for a modification of an order, that party must submit an 

affidavit setting forth detailed facts supporting the requested modification and shall file 

notice, together with a copy of the affidavit to other parties to the proceeding, who may 

file opposing affidavits. The court shall deny the motion unless it finds that adequate 

cause for hearing the motion is established by the pleading, in which case it shall set a 

date for hearing on why the requested modification should not be granted (A.R.S. §25 

411). 

 

The court shall determine legal decision-making and parenting time on petition for 

modification, in accordance with the best interests of the child. The court shall consider 

all relevant factors, as listed in A.R.S. § 25-403.03 and A.R.S. § 25.403.   

 

A motion to modify legal decision-making and parenting time shall not be made earlier 

than one year unless the child is endangered (A.R.S. § 25-411). In cases of joint legal-

decision making, a parent may petition for a modification if domestic violence, spousal 

abuse or child abuse has occurred.  See A.R.S. § 25-411(A) and (D).  Six months after a 

joint legal decision-making order a parent may petition for modification for the failure of 

the other parent to comply with the joint legal decision-making decree. 

 

The court must also consider the terms of a parent’s military deployment in determining 

the child’s best interest.  However, the military deployment is not a change of 

circumstances that materially affects the welfare of the child if the parent with legal 

decision-making authority has filed a military family care plan with the court at a 

previous legal decision-making proceeding, and if the military deployment is less than six 

months (A.R.S. § 25-411(B)). 

 

g. What if the parent with legal decision-making authority wants to move away from 

the parent without legal decision-making authority? 

If both parents resides in Arizona and both are entitled to legal decision-making or 

parenting time, then a parent who wishes to relocate must provide the other with at least 

sixty days notice before relocating the child either out of state or more than 100 miles 

within the state (A.R.S. § 25-408(B)). The notice shall be sent by certified mail, return 

receipt requested, or pursuant to the Arizona rules of civil procedure. A parent who does 

not comply with the notification requirements is subject to court sanction (A.R.S. § 25-

408(C)). Within thirty days of receiving notice the other parent may petition the court to 

prevent relocation of the child. The parent seeking to relocate may then petition the court 
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for a hearing to determine whether or not the relocation of the child is appropriate, in 

light of the fact that it may adversely affect the other parent’s legal decision-making or 

parenting time rights (A.R.S.§ 25-408(D)). The parent petitioning against the relocation 

must receive timely notice of this hearing. 

 

Pending determination by the court regarding a petition to prevent relocation: 

 

 A parent with either sole or joint legal decision-making with primary residence of 

a child who required by circumstances of health, safety or employment of that 

parent or that parent’s spouse, to relocate in less than 60 days after giving written 

notice, may temporarily relocate with the child. 

 A parent who shares joint legal decision-making and substantially equal parenting 

time and who is required by circumstances of health, safety or employment to 

relocate in less than 60 days after giving written notice may temporarily relocate 

with the child only if both parents execute a written agreement to permit 

relocation of the child (A.R.S. § 25-408(F)(2)). 

 

A victim of domestic violence who wants to relocate to another state with the children 

due to safety reasons should argue that relocation is necessary because of health and 

safety concerns, as provided above. 

 

The best interest of the child is always paramount, and the court will use this test to 

determine whether to allow relocation. The burden of proving what is in the child’s best 

interests is on the parent who is seeking to relocate the child (A.R.S.§ 25-408(G)). In 

determining the child’s best interest the court shall consider all relevant factors including: 

 

 The factors prescribed under A.R.S. § 25-403. 

 Whether the relocation is being made or opposed in good faith and not to interfere 

with or to frustrate the relationship between the child and the other parent or the 

other parent’s right of access to the child. 

 The prospective advantage of the move for improving the general quality of life 

for the parent with legal decision-making authority or for the child. 

 The likelihood that the parent with whom the child will reside after relocation will 

comply with parenting time orders. 

 Whether the relocation will allow a realistic opportunity for parenting time with 

each parent. 

 The extent to which moving or not moving will affect the emotional, physical or 

developmental needs of the child. 

 The motives of the parents and the validity of the reasons given for moving or 

opposing the move including the extent to which either parent may intend to gain 

a financial advantage regarding continuing child support obligations. 

 The potential effect of relocation on the child’s stability (A.R.S. § 25-408(H)(8)). 

 

The court shall not deviate from a provision of any parenting plan or other written 

agreement by which the parents specifically have agreed to allow or prohibit relocation of 

the child unless the court finds that the provision is no longer in the child’s best interest. 
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There is a rebuttable presumption that a provision from any parenting plan is in the 

child’s best interest (A.R.S. § 25-408(H)).  

 

A modified order may provide for additional time with the parent without legal decision-

making authority during summer and other school recesses. The parent with legal 

decision-making authority may be obligated to pay the additional transportation expenses 

incurred in facilitating the visitation exchange. 

 

Parents with legal decision-making authority who move away with the child without 

providing notice to the other parent not only may face a change in legal decision-making 

to the other parent but also criminal charges of kidnapping. “Move away” cases can 

become very difficult to resolve and court involvement can be both costly and time 

consuming. Leaving in the dead of the night without leaving a forwarding address could 

have very detrimental effects to the parent with legal decision-making authority who, 

when caught, might lose legal decision-making completely. 

 

 

E. Uniform Child Custody Jurisdiction and Enforcement Act 

(U.C.C.J.E.A.) 
 

The U.C.C.J.E.A. was enacted to prevent parents from getting custody decrees in different states 

and then kidnapping the child back and forth. Decrees from other states and other countries will 

be given full faith and credit in the United States unless the laws of the other country violate 

fundamental principles of human rights (A.R.S. § 25-1005 and A.R.S. § 25-1053).  

 

To prevent the seesawing of children from state to state, the courts of different states may 

communicate (A.R.S.§ 25-1010), take testimony in both states (A.R.S. § 25-1011), and share 

records (A.R.S. § 25-1012). There are specific facts the court must consider in determining 

which state is the child’s “home” state (A.R.S. § 25-1031). That state then has jurisdiction. 

 

Temporary emergency jurisdiction can be taken by a state if the child is present and it is 

necessary to protect the child from abuse in the home (A.R.S. § 25-1034(A)). Therefore, victims 

of domestic violence who flee to this state can ask that Arizona take temporary emergency 

jurisdiction of the custody matter. 

 

Once the state has done so, a parent then can argue that jurisdiction be kept in Arizona on the 

grounds that any other state would be an inconvenient forum (A.R.S. § 25-1037). The courts will 

consider whether domestic violence has occurred, whether it is likely to continue, and which 

state can best protect the parties and the child (A.R.S. § 25-1037(B)). A court can also decline 

jurisdiction because of the conduct of the parties (A.R.S. § 25-1038). This could harm a victim of 

violence who has violated a court order in the other state, or, could help the victim if the 

perpetrator has been violent. 

 

If a child has been kidnapped and taken to another country, law enforcement must rely on A.R.S. 

§ 25-1052, the Hague Convention on the Civil Aspects of International Child Abduction. The 

attorney general is responsible for acting on behalf of the court to locate the child and have 
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her/him returned (A.R.S. § 25-l065). An excellent resource is A Family Resource Guide on 

International Parental Kidnapping from the Office of Juvenile Justice and Delinquency 

Prevention.  It is available on the Internet at http://ojjdp.ncjrs.org/publications.  

 

The handbook has very practical suggestions such as: 

 

 Asking the Office of Children’s Issues in the Department of State to flag a U.S. 

passport application for your child and/or to deny issuance of a passport.  Ask to have 

your child’s name entered into the Children’s Passport Issuance Alert Program to 

block issuance.   

 Both parents must sign a passport application for a child under 14 with some 

exceptions.   

 Ask for police and prosecutors to intervene.  Do not ignore abduction threats. 

 Notify schools, daycare centers, and babysitters of custody order.  Give them photos 

of the other parent.   

 Make a list of personal information about the other parent especially anyone s/he 

knows in another country. 

 Flag airline records.  Contact airlines the abductor might use and ask for their 

cooperation in alerting you if reservations are made or tickets issued in the child’s 

name.  You can get a court order to do this if they refuse.  A request form is in the 

handbook. 

 

It also has some very valuable information: 

 

 State law enforcement agencies are prohibited by federal law (National Child Search 

Assistance Act 42 U.S.C. §§5779-5780) from maintaining any waiting period before 

accepting a missing child report. 

 Law enforcement is required to immediately enter missing children reports into both 

state and NCIC missing persons file. 

 You do not need a custody order to report your child missing or for law enforcement 

to enter the child into NCIC. 

 The abductor does not have to be charged with a crime to enter the missing child 

report into NCIC. 

 The abductor can also be entered into the NCIC file. 

 The abductor can be stopped as s/he tries to enter another country and returned to the 

U.S. 

 

If a parent has a custody determination, he/she can request the issuance of a warrant to take 

physical custody if the child is in imminent danger of suffering serious physical harm or of being 

removed from the state (A.R.S. § 25-1061).  Federal regulations have been issued regarding 

international parental abductions.  You can access them at 

http://travel.state.gov/family/abduction/abduction_580.html.   

 

According to the Federal Population Law in Mexico, if the name of only one parent appears on 

the birth certificate, then that parent can take the minor child to Mexico without any consent 

from the other parent.  If both names are on the certificate, the non-traveling parent has to give 

http://ojjdp.ncjrs.org/publications
http://travel.state.gov/family/abduction/abduction_580.html
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written, notarized authorization that the traveling parent is allowed to take the minor child out of 

the country, including destination and time frame. If the traveling parent has sole custody, a copy 

of the court order is sufficient.  For more information in Spanish and English see 

http://www.diputados.gob.mx.   

 

F. Other Legal Decision-Making Issues 
 
1. Judicial Supervision 

If either party requests, if all parties agree, or if the court finds that absent supervision the child's 

physical health or emotional development is at risk, A.R.S. § 25-410 allows the court to order a 

local social service agency to exercise continuous supervision over a case to ensure that the 

decision-making or parenting time terms of the decree are adhered to. While this may seem like a 

good idea, if the social service agency is not knowledgeable in the dynamics of domestic 

violence the supervision may do more harm than good. 

 

2. Professional Assistance 

The court may appoint a psychologist to evaluate all the parties and submit a written report 

(A.R.S. § 25-405). Once again the victim must ensure that the person chosen is familiar with 

domestic violence or the results could be harmful (A.R.S. § 25-406). 

 

3. Investigation 

In contested legal decision-making proceedings- and in other legal decision-making proceedings 

if a parent or the person with legal decision-making authority so requests- the court may order an 

investigation and report concerning legal decision-making and parenting time arrangements for 

the child. (A.R.S. § 25-406).   

 

4. Attorney for child 

The court may appoint an attorney to represent the interests of a minor with respect to support, 

legal decision-making and parenting time. The court will determine who is to pay for this 

representation. This can be helpful as long as the attorney is well-educated in the dynamics of 

violence. (A.R.S. § 25-321). 

 

5. Guardian Ad Litem/Best Interest Attorney 

In any family court proceeding involving children, the court may appoint a guardian ad litem to 

protect a child’s best interest if it finds any of the following:  

 

 There is an allegation of abuse or neglect of a child; 

 The parents are persistently in conflict with one another; 

 There is a history of parental alienation, substance abuse by either parent, or family 

violence; 

 There are serious concerns about the mental health or behavior of either parent; 

 The children include infants or toddlers; or 

 A child has special needs (Superior Court Local Rules – Maricopa County Rule 6.13). 

 

The court can appoint a guardian ad litem on its own motion or on motion from either party. A 

victim should be careful when requesting a guardian ad litem, as there are no domestic violence 

http://www.diputados.gob.mx/
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training requirements or guarantees that the appointed guardian ad litem will be knowledgeable 

or helpful when dealing with the issue of domestic violence. 

 

6. Interview of a child by the Judge: 

Very few children testify in divorce actions in Arizona courts. However, the judge may also 

interview a child in chambers about legal decision-making or parenting time (A.R.S. § 25-405). 

A victim should take into consideration the fact that many judges are not educated in how 

children might respond to a domestic violence situation. 

 

 

G. Parenting Time 
 

The term “child visitation” has been changed to “parenting time” and refers to the time when the 

parent without legal decision-making authority has the right to be with the child. The court may 

restrict parenting time by the parent without legal decision-making authority as to time, place, 

duration, or supervision or may deny parenting time entirely, as the circumstances warrant. A 

total denial of visitation is rare even in the most egregious cases. Additionally, a parent's failure 

to pay child support shall not be sufficient cause for denial of parenting time. 

 

A court order for parenting time may simply be for "reasonable visitation." In that case the 

county guidelines define the arrangements. A court order may also set a parenting time schedule 

that details specific days and times, or that sets conditions such as sobriety or supervision. The 

Arizona Supreme Court website has several booklets and information regarding divorce, child 

support, and parenting time available. The website for the parenting time booklet is 

http://www.supreme.state.az.us/dr/pdf/custvis.pdf, please visit this site for more information. 

 

The amount of parenting time for each parent depends on the child’s age and stage of 

development. For example, it may not be appropriate to have lengthy periods of parenting time 

with a newborn child, although more frequent shorter visits may be appropriate. It is important to 

remember that the county guidelines may not apply to all family situations or to all children. The 

guidelines do not discuss situations of domestic violence and should not be applied to such cases.   

 

1. What happens when parenting time is frustrated? 

Frustration of parenting time occurs when the parent with legal decision-making authority takes 

steps to prevent the parent without legal decision-making authority from having contact with the 

child. This could be an innocent isolated occurrence, such as taking a child to a doctor at the time 

the other parent is to pick-up the child for a scheduled visit.  On the other hand, when one parent 

“disappears” with the child, this could be a kidnapping that would result in criminal prosecution. 

Frustration of parenting time could be the grounds criminal charges and for modification or 

termination of legal decision-making rights (A.R.S. § 25-414) and (A.R.S. § 13-1301 et seq.). 

 

If the court finds that a parent has unreasonably denied, restricted or interfered with court-

ordered parenting time, the court shall assess attorney fees and costs against him/her. In addition 

such denial or interference will be used against that parent in any future modification, since one 

factor in making a determination of “best interest” is which parent allows more frequent contact 

http://www.supreme.state.az.us/dr/pdf/custvis.pdf


 147 

with the other. However, if a parent allows access to the child and the child is injured, that parent 

can be criminally charged with child abuse for “failing to protect.”  

 

Arizona also has a criminal statute for "access interference" (A.R.S. § l3-l305). A person 

commits this crime if s/he knowingly takes, entices or keeps from specified access any person 

who is the subject of an access order. Violation is a class 3 misdemeanor. The police may cite 

and release. 

 

2. Modification of a Parenting Time Order 

A court may modify an order regarding parenting time whenever it would serve the best interest 

of the child but shall not restrict such rights unless it finds that visitation would endanger 

seriously the child's physical, mental, moral or emotional health (A.R.S. § 25-411(D)). 

 

If a parent has been arrested for a dangerous crime against children, child molestation, or 

domestic violence in which the victim is a minor, the other parent may seek an expedited 

hearing. Pending the hearing the court may suspend visitation or change custody ex parte (A.R.S. 

§ 25-411(E)). 

 

3. Parental Rights of Access to Important Records and Information: 

By statute (A.R.S. § 25-403.6 and A.R.S. § 25-408(K)), absent an order of the court to the 

contrary, each parent has the right to access school, medical, dental, religious training, and other 

important records and information. If the court finds that such access would endanger seriously 

the child's or parent's physical, mental, moral or emotional health, access can be prevented. This 

allows the victim to keep her/his residence address secret. 

 

H. Child Support 
 
For the purposes of this section “custodial parent” would mean the parent who is awarded the 

most parenting time with the child/ren during the year (over 50%). 

 

1. What Is Child Support? 
As every person has a duty to provide support for their child, a court can order either parent to 

pay support to the other parent, regardless of where the child resides or the marital status of the 

parents (A.R.S. § 25-501). In a proceeding for dissolution of marriage, legal separation, 

maintenance or child support, the court may order either or both parents owing a duty of support 

to a child, born to or adopted by the parents, to pay an amount reasonable and necessary for 

support of the child, without regard to marital misconduct (A.R.S. § 25-320). Child support can 

be ordered retroactively, if it was not ordered in the original divorce or separation hearing. 

 

2. Conditions that Determine Child Support : 
The court may order the non-custodial parent or one with joint custody (the obligor), to pay child 

support to the custodial parent (obligee) under the following circumstances (A.R.S. § 25-320): 

 

 Children are under the age of eighteen or until the child/ren graduates from high 

school -- whichever occurs later -- but in any event, not past the age of 19. 
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 In the case of a mentally or physically disabled child: If the court, after considering 

the factors in A.R.S. § 25-320(E), deems it appropriate, it may order support to 

continue past the age of majority and to be paid to the custodial parent, guardian or 

child -- even if at the time of filing, the child had reached the age of majority. 

 If the child reaches the age of majority while attending high school or a certified high 

school equivalency program, support shall continue to be provided during the period 

in which the child is actually attending high school or the equivalency program, but in 

any event, will not continue past the age of 19. 

 

Either or both parents may be ordered to pay child support in an action for divorce, legal 

separation, maintenance or child support. Proceedings to compel support may be started by a 

parent, the guardian, conservator or best friend of a child born out of wedlock. The State or a 

public welfare official or agency where the child resides or is found may also start such 

proceedings.  

 

3. What Is a Child Support Order? 
A child support order is a court document that states (a) when, (b) how often, and (c) how much 

a parent is to pay for child support (A.R.S. § 25-503). A child support order is typically part of a 

divorce decree or paternity judgment. 

 

Court-ordered support is usually payable on a monthly basis. Arizona requires that child support 

be paid by wage assignment (automatic deductions from the paycheck) whenever available, thus 

reducing the need for subsequent enforcement actions (A.R.S. § 25-323, 25-504). In every case 

with a child support order the obligor will have an attachment issued against that person's wages. 

An attachment mandates that the child support be taken directly out of the obligor’s check before 

he receives it. This is different than a garnishment of wages; therefore a job, credit agency, or 

debtor cannot take any adverse action because of the attachment. All child support funds are paid 

to the Clearing House and then forwarded to the payee. Any monies paid outside of the 

attachment are considered gifts. 

 

4. Determining Child Support 
 

Federal law requires that the amount of a child support payment be set in accordance with a 

guideline. Having a guideline is believed to prevent varying amounts of child support being 

ordered from courtroom to courtroom. Guidelines provide an objective basis for the 

determination of the amount of support to be paid. As a result Arizona has established a formula 

that is used to determine the amount of the payment from one parent to the other, which can be 

found in A.R.S. § 25-320.   

 

a. Child Support Guidelines 

 

The 2005 Child Support Calculator is an Interactive PDF document that will calculate 

a child’s support amount based on the Arizona Child Support Guidelines that took effect 

January 1, 2005.  It can be accessed at http://www.supreme.state.az.us/childsup/.  

 

http://www.supreme.state.az.us/childsup/
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The Arizona Child Support Guidelines are based on the premise that child support is a 

shared parental obligation and the concept that a child should receive the same proportion 

of parental income he or she would have received if the parents lived together. A basic 

child support obligation is determined based on: (a) the combined income of the parents; 

and (b) a predetermined schedule according to combined monthly income. Additions and 

subtractions can be made depending on medical, educational and other needs and which 

parent is paying the medical insurance. The total amount is then prorated in proportion to 

each parent's income. Adjustments are also made for joint custody, amount of parenting 

time, and significant visitation travel. This seems to directly conflict with A.R.S. § 25-

403.09(B) that states that joint custody should not diminish the amount of child support. 

Advocates should encourage the recipient of child support to point this out to the judge. 

 

The guidelines are binding and presumptive unless a written finding is made, based on 

the following criteria approved by the Arizona Supreme Court, that application of the 

guidelines would be inappropriate or unjust in a particular case. The guidelines and 

criteria for deviation from them shall be based on all relevant factors, including (A.R.S. § 

25-320(D)): 

 

 The financial resources and needs of the child. 

 The financial resources and needs of the custodial parent. 

 The standard of living the child would have enjoyed had the marriage not been 

dissolved. 

 The physical and emotional condition of the child, and the child’s educational 

needs. 

 The financial resources and needs of the non-custodial parent. 

 Excessive or abnormal expenditures, destruction, concealment or fraudulent 

disposition of community, joint tenancy and other property held in common. 

 The duration of parenting time and related expenses. 

 

For the purposes of these guidelines "income" is defined as the actual gross income of the 

parent, if employed to full capacity, or potential income if unemployed or 

underemployed. The gross income of each parent should be determined as specified in 

A.R.S. § 25-320: 

 

 Gross income includes income from any source with a few exceptions. It includes 

self-employment, a business, expense reimbursements, in-kind payments and 

other income. Specifically excluded are benefits received from means-tested 

public assistance programs, including but not limited to Temporary Assistance to 

Needy Families (TANF), Supplemental Security Income (SSI), Food Stamps and 

General Assistance. 

 If a parent is voluntarily unemployed or underemployed, child support may be 

calculated based on a determination of potential income, except that a 

determination of potential income should not be made for a parent who is 

physically or mentally incapacitated, for one who is in training to improve skills 

and earning capacity, for the unusual needs of the child in the home, or for a 

recipient of TANF. 
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b. Are there special provisions for obligees on TANF? 

If the parent receiving the child support is on TANF, the Department of Economic 

Security will receive and keep the monthly child support payments. If the amount paid is 

more than he or she receives on TANF, he or she will be dropped from that program 

(A.R.S. § 46-401 to A.R.S. § 46-444). 

 

In 2002, however, a new law was enacted which changed the rules for TANF recipients 

who are receiving child support.  Now, if child support is received by the state for a child 

who is not eligible for cash assistance through TANF, the state can no longer keep that 

money but must turn it over to the recipient for the child (A.R.S. § 46-408).  This should 

increase the net income for some recipients.   

 

However, an obligee on TANF can have a problem with arrearages because the 

Department of Economic Security will want to collect all they are owed before the money 

is sent on to the client, even after the recipient is off TANF, and even if his or her 

arrearages accrued before those of DES. The attorney general represents DES, not the 

recipient/obligee, for collection of child support and may agree to a reduced amount of 

arrearages against his/her wishes. DES then keeps the arrearages, and the obligee has lost 

out. His/her only protection, although not foolproof, is to obtain legal representation. 

However, if the recipient/obligee is off TANF, then the current monthly child support 

must be sent to him/her and cannot be held for payment of back benefits. Arrearages 

should be sent on a proportionate basis. 

 

c. Information to Bring to Court: 

 Generally other factors that the court will take into consideration in setting child support 

 include: 

 

 The special needs of the child, including physical and emotional needs, day-care 

costs, or needs related to the child's age. 

 Any shared physical arrangements or extended or unusual visitation arrangements. 

 A party's other support obligations to a current or former household, including the 

payment of spousal maintenance. 

 A party's extremely low or extremely high income, such that application of the 

guidelines produces an amount that is clearly too high in relation to the party's own needs 

or the child's needs. 

 A party's intentional suppression or reduction of income (unless attending school to 

improve one’s profession and income), hidden income, income that should be imputed to 

a party, or a party's substantial assets. 

 Any support that a party is providing or will be providing other than by periodic 

money payments, such as lump sum payments, possession of a residence, payment of a 

mortgage, payment of medical expenses, or provision of health insurance coverage. 

 A party's own special needs, such as unusual medical or other necessary expenses. 

 The financial resources and needs of the child, the custodial parent and the non-

custodial parent. 
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 The standard of living the child would have enjoyed had the marriage not been 

dissolved. 

 The physical and emotional condition of the child, and his/her educational needs. 

 Any other factors the court finds to be just and proper. 

 

Any documents used in court must be given to the other party.  

 

When requesting the court to enter a support order, the court should be informed of the 

following information: 

 

 Monthly expenses of the obligee and children -- The obligee should make a list of his 

or her reasonable monthly expenses. Most counties use a form called an Affidavit of 

Financial Information (AFI). Monthly expenses should not be overstated, nor should the 

obligee minimize his or her needs. It is not unusual for a obligee to operate on a deficit 

each month.  As a result, the obligee should explain the circumstances in detail. The list 

of monthly expenses should be reasonable, not necessarily what is currently being spent. 

At the time of the child support request, the client is often in a temporary situation, living 

with friends or relatives and living on little or no income. The list of reasonable monthly 

expenses should reflect the obligee's projected expenses of a lifestyle similar to that if the 

parties had not separated. 

 Additional needs of the children -- In many situations the children have additional 

expenses that need to be brought to the attention of the court. If the children have special 

medical or dental needs, the custodial parent should bring evidence of these needs and the 

expenses related to them. Expenses could include physical therapy, prescriptions, 

orthodontia, or other ongoing medical or dental expenses. If the children attend private 

schools, take music or dance lessons, or participate in sports, the court should be 

informed of the expenses related to these and other activities. 

 Debts -- The obligee should bring in a list of all debts of the parties. In making a 

determination on how the parties’ respective resources are to be allocated, it is important 

that consideration be given to debt payment. It is often necessary for the parties to have a 

clear understanding of who is responsible for each debt payment. 

 Monthly expenses of the obligor -- It is often helpful for the obligee to make a list of 

the reasonable monthly expenses of the obligor. This information is useful if the obligor 

attempts to overstate monthly expenses to the court. It is important for the court to realize 

that if one party needs to "get by" on less than adequate income, it should not be the party 

that has custody of the children. 

 

d. Financial Requests 

The client should specifically request all the relief he/she desires from the court. It is 

often helpful to have a list of the desired relief so that important provisions are not 

forgotten. If the request is made in a dissolution or other family court proceeding, the 

requests are set forth in the original petition or the affidavit of financial information form 

(AFI). Requests can include: 

 

 Child Support -- The guidelines are binding unless the court makes specific findings 

as to the reason for departure. The calculations used to arrive at net income and the 
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calculations used to determine child support should be available for the court to verify the 

information. If there are unusual circumstances that warrant an upward deviation from 

guidelines, the circumstances should be clearly set out and a specific amount of support 

requested. 

 Uninsured medical expenses -- A request is included in the AFI for the obligee to pay 

for all or part of the uninsured medical or dental expenses of the child. It is customary to 

allocate the uninsured expenses at the same percentage of income at which the child 

support is prorated.  

 Counsel Fees -- In an action or proceeding for the custody, support -- or both -- of a 

minor child, including a motion in the cause for modification or revocation of an existing 

order for custody or support -- or both -- the court may in its discretion order payment of 

reasonable attorney's fees to a party acting in good faith who has insufficient means to 

defray the expense of the suit. However, should the court find that a party has initiated a 

frivolous action or proceeding, the court may order payment of reasonable attorney's fees 

to the other party as deemed appropriate under the circumstances. 

 Payment of debts -- The payment of community debts is completely separate from 

child support. It will not be assumed that the payment of child support relieves the 

obligor from responsibility for ongoing debt payments. 

 Direct payments to providers -- In addition to a child support order, the custodial 

parent may want an order requiring the non-custodial parent to make payments directly to 

service providers. For example the non-custodial parent could be ordered to make 

payments for private school tuition or make payments directly to the dentist. If a person 

receives public assistance, this will not be included in their income and they will be 

eligible for increased assistance. Any payment for college tuition must be in a separate 

contract as it will not be enforceable in domestic relations court after the child is 

eighteen. 

 Immediate payment -- In many situations the custodial parent is without any income 

or resources. He/she may need a support order to be effective immediately, and will have 

to file for an order to show cause and request that the process be accelerated. Once the 

order for child support is obtained, it still will take l5 days for it to go into effect. Once it 

is in effect the employer must then begin deducting the money and sending it to the 

Clearing House. The Clearing House will mail the money out to the obligee. Depending 

on how busy the Clearing House is, it may take a few days. 

 

e. Is it possible to modify or defer child support payments? 

Child support may be modified as to future installments only upon a showing of changed 

circumstances. A motion for modification must be filed and notice given to the opposing 

party (A.R.S. § 25-503(E)). The parties are obligated to exchange financial information 

every two years from the date of decree. If there have been changes to the income of 

either party such that the ultimate support payment would increase or decrease by l5%, 

either party may file a request for modification of child support based on the new figures 

or new circumstances. 

 

Unexpected, significant decreases in income can be a reason to request modification or 

deferral of a child support order (A.R.S. § 25-327 and A.R.S. § 25-503(E)). One could 

ask the other party to agree to a temporary reduction or deferral. If the parties reach an 
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agreement, the terms should then be reduced to writing, preferably with the advice of a 

lawyer, then signed and dated. 

 

If an agreement cannot be reached, one could request that the court modify the amount of 

the child support owed in the future. The party requesting the modification must explain 

the significant and unavoidable deterioration of his/her financial situation, including the 

fact that the income is not likely to be replaced soon, and why a modification would be 

fair. Most courts are sympathetic and receptive and will make necessary changes in child 

support when one has experienced a financial setback. 

 

f. When does a child support obligation end? 

According to A.R.S. § 25-501(A), “every person has the duty to provide all reasonable 

support for that person’s natural and adopted minor, unemancipated children, regardless 

of the presence or residence of the child.” Therefore, it is important to determine when a 

child is considered a minor and when the child is emancipated. There are several answers 

to this question. The age of minority is defined as the age at which duty of support 

terminates. In Arizona, the current age is 18 unless the child is attending high school, a 

certified high school equivalency program, or is disabled.   

 

The following are different statutory definitions of emancipation and minor child: 

 

 A.R.S § 15-1801(4) under Title 15 – Education: “emancipated person means a 

person who is neither under a legal duty of service to his parent nor entitled to the 

support of such parent under the laws of this state.” 

 A.R.S. § 46-296(B)(2) TANF: “emancipated person means a person who, under 

the laws of this state, is neither under a legal duty of service to a parent, other 

adult relative or legal guardian nor entitled to support…” 

 A.R.S. § 25-503(O): “…a child is emancipated: on the date of the child’s 

marriage, on the child’s eighteenth birthday, when the child is adopted, when the 

child dies, on the termination of the support obligation if support is extended 

beyond the age of majority. 

 A.R.S. § 1-215(3): “adult” means a person who has attained the age of eighteen 

years. 

 A.R.S. § 1-215(6): “child” or “children” as used in reference to age of persons 

means persons under the age of eighteen years. 

 A.R.S. § 1-215(19): “majority” or “age of majority” as used in reference to age of 

persons means the age of eighteen or more. 

 

In the case of a mentally or physically disabled child, the court may order support to 

continue past the age of majority (A.R.S. § 25-320(E)). Additionally, if the child reaches 

the age of majority while still attending high school or a certified high school equivalency 

program, support shall continue while the child is still in school, but only until he or she 

reaches the age of nineteen (A.R.S. § 25-320(F) and § 25-501(A)). 

 

5. Enforcement of Child Support 
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All child support payments will be made through the Clearinghouse, which then forwards the 

payment to the obligee either through check or direct deposit. (A.R.S. § 46-441).The Clearing 

House maintains records listing the amount of payments, the date payments are required to be 

made, and the names and addresses of the parties affected by the order. Again, a domestic 

violence victim’s address can be kept confidential. 

 

In IV-D cases (one in which one of the parties is receiving TANF) the party receiving benefits 

has to sign over his or her rights to child support to the Department of Economic Security (DES) 

(A.R.S. § 46-407).  DES is responsible for enforcing payment. Specific rules for payment of 

monies under TANF, both current support and arrearages, are determined by A.R.S. § 46-408. If 

the custodial parent disagrees with the decision of DES, s/he can request administrative review 

(A.R.S. § 46-408(C)).  

 

The parties affected by the order shall inform the Clearinghouse of any change of address or 

other conditions that may affect the administration of the order. The court may provide in the 

order that a party failing to inform the court of a change of address within a reasonable period of 

time may be held in civil contempt. This may present problems for a victim of violence and he/ 

she should either use a safe address or inform the court why he/she cannot give a current address 

or why it should be kept confidential. 

 

Immediately after signing a child support order, the court shall transmit a copy of such order to 

the employer of the obligor. The order is then effective on the employer l5 days from the date of 

signing. The employer, from then on, shall transmit the child support payment directly to the 

court and deduct it from the paycheck of the obligor. 

 

If the obligor changes jobs or transfers locations, the obligor is required to notify the court of the 

change. Failure to do so could result in the obligor being held in contempt of court. 

 

The court may request information from the obligor’s employer (A.R.S. § 25-330 and A.R.S. § 

25-513) in order to enforce payment of support. In the event that a survivor of violence is 

ordered to pay, the employer must be told not to release address or social security information. A 

party shall receive address information protected by an order of protection, an injunction, or any 

other court order in a domestic violence matter. However, the employer is not required to search 

to determine if such an order exists (A.R.S. § 25-513(D)). Therefore the employee must be sure 

to give the employer a copy of the order and request that it be prominent in both her personnel 

file and her payroll file. 

 

If the child support payment is late by a month or more, the obligee may petition for an order to 

show cause for contempt for failure to pay child support. The obligor is entitled to a hearing and 

the petition for order to show cause for contempt must be served personally on him or her. At the 

hearing, the court may find the obligor in contempt for failing to adhere to a court order.  The 

court may then order jail time, imposition of a lien, or other available and appropriate 

enforcement remedies. 

 

If the obligor is licensed as a professional in Arizona, the court, in addition to any other 

enforcement action, may direct the licensing board or agency to conduct a hearing to suspend 
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that person’s license. If the parent does not pay child support for two months or more, his 

professional, recreational, and driver’s licenses may be revoked (A.R.S. § 25-517). 

 

Unless otherwise agreed in writing or expressly provided in the decree, provisions for child 

support are not terminated by the death of a parent obligated to support the child. When the 

parent dies, the amount can be modified, revoked, or commuted to a lump sum that is just and 

appropriate and shall have priority equal to the right for family allowance in the probate code 

(A.R.S. § 14-2404(A) and A.R.S. § 14-5425(A)(2)).  

 

There are two Arizona criminal provisions that can be used in the collection of child support. 

The abandonment and neglect of spouse statutes state that a spouse who has sufficient ability to 

provide for the other spouse and knowingly abandons and leaves such spouse destitute is guilty 

of a class 1 misdemeanor, unless s/he is justified in doing so by the other’s misconduct.  See 

A.R.S. § l3-36l0 and A.R.S. § l3-36ll.   These statutes, while rarely if ever enforced, may be used 

by law enforcement prior to an order of child support or spousal maintenance in order to force 

the abuser to provide financial support. 

 

Moreover, a more recent law in the family code states that the failure of a parent to provide for 

the child is a class 6 felony (A.R.S. § 25-511). A party may request, or the court may order, an 

arrest warrant for failure to pay child support if the person was ordered to appear at a child 

support hearing and fails to attend (A.R.S. § 25-681). 

 

If the obligor is entitled to the tax deduction for that year, the divorce decree should state that 

he/she must be current in child support payments as of December 31st of the year s/he wishes to 

take the tax deduction.  That gives the obligor an incentive to pay child support in a timely 

fashion. 

 

Each child support payment is a final judgment when due.  Unpaid child support can be enforced 

up to three years after the emancipation of the youngest child covered (i.e., the child turns18, 

gets married or joins the military).  However, the obligee must get a judgment from the court for 

the total amount in arrears before the obligee’s youngest child turns 21 years of age, or the 

obligor will be no longer responsible for paying the arrearages on child support.  Since January 

of 2000, child support orders must include this language in the order.  When the child support 

amount owed is reduced to a money judgment by a court, it can then be enforced for five years 

and can be renewed three times for a total of 20 years.   

 

a. Past Due Payments 

Each past due child support payment is vested when it accrues and may not thereafter be 

vacated, reduced, or otherwise modified in any way for any reason, in this state or any 

other state. 

 

A past due child support payment that is vested is entitled, as a judgment, to full faith and 

credit in this state and any other state, with the full force, effect, and attributes of a 

judgment. Such orders from another state should be registered as foreign judgments, 

given an Arizona docket number and then is subject to collection proceedings. 
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b. Child Support Enforcement Office 

The attorney general's office has a child support enforcement office (IV-D unit) that 

provides legal representation in child support matters for both public assistance and non-

public assistance cases. The child support enforcement office will provide assistance with 

the collection of support, enforcement of the support order, and modification of child 

support. The obligee may also hire independent counsel, which may expedite the process. 

Some law firms specialize in the collection of child support. The attorney general or 

county attorney may file an action with the court for collection of child support, but s/he 

represents the State not the mother. Also, the attorney general or county attorney may not 

defend in custody or visitation matters that the child support request may create (A.R.S. § 

25-509(C)). 

 

c. Other enforcement procedures 

A judgment must be obtained for a child support arrearage. This judgment can be 

collected by garnishment, attachment, or lien. A lien on a boat or car should be filed with 

the Department of Motor Vehicles, while a lien on real property should be filed with the 

County Recorder. A lien on anything else, such as lottery winnings, restitution awards, 

etc., should be filed with the Secretary of State, UCC Department, which is located at 

1700 W. Washington, 7
th

 Floor, Phoenix Arizona 85007. The phone number is (602) 542-

6178. To file with the Secretary of State, one will need a UCC-1 Initial Financing 

Statement form, which is available online at 

http://www.sosaz.com/Business_Services/ucc/ucc_forms.htm. There is a $5.00 filing fee. 

 

The amount of child support in arrears can also be withheld from state or federal income 

tax refunds. The court can also jail the obligor for contempt of court for non-payment of 

child support.  

 

For collection of child support or spousal maintenance, the court may direct an agency or 

officer of the state (i.e. Department of Revenue), to disclose information about an obligor 

to assist in obtaining the court ordered support. But the residence and place of 

employment shall not be disclosed if the court finds the obligor has been the victim of 

domestic violence (A.R.S. § 25-322(E)). No procedure for informing every agency exists, 

so the victim needs to let the agencies know, e.g. by attaching a copy of the Order of 

Protection to tax returns, applications for government benefits or services, etc. 

 

A self-employed parent can be asked to submit up to six months worth of payments to be 

held as security (A.R.S. § 25-503.0l). 

 

d. What is the Uniform Interstate Family Support Act?  

If a person has an out-of-state child support order, the person can hire a private attorney 

or go to the child support enforcement agency.  If the person goes to a state enforcement 

agency, the Department of Economic Security has a list of enforcement agencies in the 

state (A.R.S. § 25-1250).  If the child support enforcement agency does not act promptly 

on the case, the attorney general can intervene to expedite the process (A.R.S. § 25-

1248). A person can keep identifying information confidential and out of court if the 

tribunal, court or administrative agency finds that health, safety, or liberty requires it, or 

http://www.sosaz.com/Business_Services/ucc/ucc_forms.htm
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that a previous order found that such was the case (A.R.S. § 25-1252).  There is no fee to 

file an action for enforcement (A.R.S. § 25-1253 (A)). A support order from another state 

can be registered in Arizona for enforcement (A.R.S. § 25-1301). 

 

I. Paternity Adjudication 
 

A paternity adjudication is a determination by a court that a man is the legal father of a child. 

The establishment of paternity gives both parents the same rights, duties, and obligations with 

regard to support and custody.  

 

1. Benefits of Adjudication 

The establishment of paternity in a civil paternity adjudication is necessary to obtain an award of 

retroactive and future child support.  

 

2. Problems with the Establishment of Paternity: 

Problems with the establishment of paternity arise when one parent is abusing the other parent 

and/or the child. The court may grant legal decision-making or parenting time to the abusive 

parent. The court may then punish the non-abusive parent if he/she violates the court order and 

refuses to allow the abusive parent to visit the child. Thus, the non-abusive parent may have to 

remain in contact with the abusive parent for the remainder of the child’s years of minority. 

 

3. Paternity Proceedings 

For children born out of wedlock, a paternity proceeding may be filed by the mother, father, 

guardian, conservator or best friend of the children. A public welfare official or agency in the 

county or the state where the child resides may also file.  (ARS § 25-803). 

 

Proceedings to establish paternity may be instituted during the pregnancy or after the birth of the 

child. However, a paternity action may not be brought after the child’s eighteenth birthday for 

the purpose of establishing a duty to pay support or past support. (A.R.S. § 25-804). 

 

4. Representation 

Since a paternity adjudication involves a civil hearing (and therefore carries no threat of 

incarceration), an indigent defendant in a paternity action has no constitutional right to a court-

appointed attorney. 

 

5. Procedure 

 

a. Initiation of proceeding 

One begins a paternity action by filing a verified complaint. The complaint is filed with 

the Clerk of the Superior Court. A summons shall be issued and served along with a copy 

of the petition. The summons notifies the respondent that he/she must appear and answer 

the petition according to time constraints mandated by the rules of civil procedure 

(A.R.S. § 25-806). 
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b. Contested Cases 

Pending the outcome of blood grouping tests or tissue typing tests the alleged father may 

contest the issue of paternity, and he has the right to a trial by jury. If the court 

determines that he is in fact the father, it shall order retroactive and future child support. 

If the issue of custody arises, it must be dealt with in a separate hearing. In an IV-D 

action, the attorney general will represent the mother to establish paternity and collect 

support but cannot represent her if the father then brings a custody action (A.R.S. § 25-

807). 

 

6. Paternity Tests 

 

a. Blood Grouping Test 

The right to a blood test is a substantive right of an alleged father in a paternity hearing. 

If the alleged father asks for a blood test, the court must order that the blood test be 

performed. The court may also order a blood test in the absence of such a motion. The 

testing method is not defninitve proof of paternity, but only shows whether he could have 

fathered the child. The results are therefore only conclusive when used to exclude him as 

the possible father. The court will determine who pays for the cost of the test; it can order 

the county or the alleged father to pay, or it can order the cost to be divided between the 

parties.  

 

b. DNA Testing 

The court may also order DNA testing. This method is perhaps the simplest and least 

obtrusive to administer. An expert agreed upon by the parties or appointed by the court 

may be necessary to interpret the results (A.R.S. § 25-816). 

 

c. Statistical Likelihood 

Arizona allows evidence of the statistical likelihood of parentage in paternity 

adjudication. The statistical likelihood is determined by the results of the blood test and 

comparisons. Statistical likelihood is a numerical interpretation of the likelihood that the 

defendant is the child’s father and is usually determined by an expert. For example an 

expert witness could testify that the statistical likelihood that the defendant is the father is 

95 percent. If so, the defendant is presumed to be the father and has to show by clear and 

convincing evidence that he is not. 

 

7. Establishing Paternity without Adjudication 

There are several ways to establish paternity, which is necessary to obtain an award of 

retroactive and future child support. 

 

a. Presumed Paternity 

Pursuant to A.R.S. § 25-814, a man is presumed to be the father of the child if: 

 

 He and the mother of the child were married at any time in the ten months 

immediately preceding the birth or the child was born within ten months after the 

marriage is terminated by death, annulment, declaration of invalidity, dissolution 

of marriage or after the court enters a decree of legal separation. 
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 Genetic testing affirms at least a 95% probability of paternity. 

 A birth certificate is signed by the mother and father of a child born out of 

wedlock. 

 A notarized or witnessed statement is signed by both parents acknowledging 

paternity or separate substantially similar notarized or witnessed statements are 

signed by both parents acknowledging paternity. 

 

Any presumption under this section can be rebutted by clear and convincing evidence. If 

two or more presumptions apply, the presumption that the court determines is based on 

weightier considerations of policy and logic will control. A court decree establishing 

paternity of the child by another man rebuts the presumption (A.R.S. § 25-814).  

 

b. Voluntary Paternity 

There are two methods to establish voluntary paternity.  One way is for either the state or 

the parent of a child born out of wedlock to file one of the following with the Clerk of the 

Superior Court, who will then transmit the order of paternity to the Department of 

Economic Security or the Department of Health Services (A.R.S. § 25-812): 

 

 A statement, notarized or witnessed, that contains the social security numbers of 

both parents and is signed by both parents, acknowledging paternity. Separate, 

substantially similar notarized or witnessed statements by each parent are also 

acceptable. If another man is presumed to be the child’s father pursuant to § 25-

814, an acknowledgment of paternity is valid only with the presumed father’s 

written consent or as prescribed pursuant to § 25-814. A statement that is 

witnessed by an employee of DES, DHS, by an employee of a hospital, or any 

other person must contain the printed name and address of the witness. The 

witness must be an adult who is not related to either parent by blood or marriage. 

 An agreement by the parents to be bound by the results of genetic testing 

including any genetic test previously accepted by a court of competent 

jurisdiction, or any combination of genetic testing agreed to by the parties, as well 

as an affidavit from a certified laboratory that the tested father has not been 

excluded. 

 

The child’s birth certificate can also be used to demonstrate voluntary paternity. If a child 

is born out of wedlock in an institution, the parents shall have an opportunity to 

voluntarily acknowledge paternity immediately before or after the birth of the child, by 

signing the birth certificate (A.R.S. § 36-334). The voluntary acknowledgment of 

paternity that is made pursuant to A.R.S. § 36-334 is a determination of paternity and has 

the same force as a judgment of the Superior Court subject to the right of the mother or 

alleged father to rescind the acknowledgement pursuant to § 25-812. The birth certificate 

of a child born out of wedlock shall be filed directly with the state registrar (§ 36-333).  

 

8. Rescission of Voluntary Paternity 

 

The mother or the father may rescind the acknowledgment of paternity within the earlier of 

(A.R.S. § 25-812): 
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 Sixty days after the last signature is affixed to the notarized acknowledgment of paternity 

that is filed with the clerk of the court. 

 The date of a proceeding relating to the child, including a child support proceeding in 

which the mother or father is a party.  

 

The rescission must be in writing and a copy shall be filed with DES. 

 

J. Other Custody and Visitation Issues 
 

As stated in the Arizona Criminal Code, prior to the establishment of paternity, the mother of a 

child born out of wedlock has sole custody (legal decision-making) of the child (A.R.S. § 13-

1302). The father’s name is not on the birth certificate, and he has no rights to custody (legal 

decision-making) or visitation (parenting time) and no duty to support the child. However, 

Arizona domestic relations law has a conflicting provision that states that unless otherwise 

ordered by the court, the parent with whom the child has resided for the greater part of the last 

six months prior to the establishment of paternity shall have legal custody (A.R.S. § 25-803(D)). 

 

Once paternity is established, however, the father can have parental rights. This means the court 

can order the father to pay support but can also grant him parenting time or custody (legal 

decision-making) of the child (A.R.S. § 25-809 and A.R.S. § 25-817). 

 

A putative father may bring an action to establish paternity and gain the rights to parenting time 

and possible custody (legal decision-making) of a child. As in paternity adjudications where the 

putative father is the defendant, a plaintiff putative father also has the right to a blood test. Once 

paternity is established, the court may grant the father custody (legal decision-making) or 

parenting time in a separate action. 

 

a. Child Support and Paternity 

Upon the establishment of paternity, the court shall order child support retroactively for 

the period between the commencement of the proceeding and the date that current child 

support is ordered to begin. The court may also award retroactive support dating back 

before the commencement of proceedings. Generally, however, support will be 

retroactive to no more than three years before the commencement of the proceeding 

unless the defendant has somehow impeded the establishment of paternity or there are 

special circumstances why the mother did not seek to establish paternity sooner.  

 

b. Determining Whether to Initiate a Paternity Action 

A review of the above information will provide some of the information needed to decide 

whether to proceed with an adjudication of paternity. The possible financial benefits of 

child support, insurance coverage, social security, workman’s compensation, veteran’s 

benefits, and inheritance rights need to be weighed against the safety issues confronting 

the victim of violence, potential detriment to the child, and the potential for financially 

burdensome litigation that may result from the establishment of custody or visitation 

rights. At times the biological father will request custody when faced with a possible 

child support obligation, although he would not have done so if not faced with that 
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obligation. If the custodial parent is a recipient of public assistance and does not qualify 

for a good cause exemption, she will be required to cooperate with the attorney general to 

establish paternity. It should be noted however that the biological mother cannot prevent 

the biological father from initiating a paternity action. 

 

K. Elder Abuse 
 

Although elder abuse has occurred for centuries, it wasn’t until the late 1970’s and early 1980’s 

that it received national attention. In 1981, the Select Committee on Aging held hearings in 

which victimized elders gave testimony of their experiences. The report concluded that elder 

abuse is a full-scale national problem, and occurs with a frequency few dare to imagine. It is 

estimated that between 1 and 2 million older Americans have been victims of elder abuse 

(National Center on Elder Abuse). Arizona Adult Protective Services handles approximately 

10,000 cases a year in Maricopa County alone.  

1. Characteristics of Victims 

 Majority are 75+ years of age 

 Two-thirds are female 

 Have one or more physical or mental impairments 

 Often widowed or divorced and socially isolated 

 Usually live with the abuser 

2. Characteristics of Abusers 

 90% of abusers are known to the victim 

 More than two-thirds are relatives of the victim 

 May be socially isolated, possibly substance abusers or persons with poor employment 

records 

 May be forced to provide care, and are unprepared for the responsibility and related stress 

 May be financially or emotionally dependent on the elder 

 

Accurate statistics regarding elder abuse are hard to determine because the abuse is rarely 

reported. Estimates show that only 1 in 14 incidents of elder abuse are reported to authorities. 

Some reasons for under-reporting include: 

 

a. Fear 

 Fear of retaliation by the abuser 

 Fear of not being believed 

 Fear of being institutionalized, or separated from family and familiar things 

 Fear of the criminal justice system 

 Fear of loneliness Protect the Abuser 

 Adult children and caregivers are often the abusers, and the victim feels guilt and 

shame at being abused by one’s own child or by a trusted caregiver, the abuse is 

not reported. 
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b.         Social Isolation 

 An isolated older victim may not know how or where to seek help. Elders often 

live alone, or with family members and don’t interact with others in the 

community. 

 

c.        Self-Blame/Denial 

 Many victims do not seek help because they either blame themselves for the 

abuse, or they tolerate and accept the abuse. 

 

d.        Inability to Report 

 Mental impairments: Alzheimer’s disease or other forms of dementia may cause 

memory loss and impair the ability to communicate effectively. 

 Physical impairments may affect the victim’s ability to get to the phone or leave 

the home to report abuse, or a stroke may affect their ability to communicate. 

3. Types of Elder Abuse and the Warning Signs 

 

a. Physical Abuse: the infliction of physical pain or injury, and/or the use of physical 

restraints that result in physical pain or impairment. Warning signs include: 

 

 Bruises, welts, lacerations, fractures, burns, hair missing from being pulled, 

abrasions from physical confinement, over-or-under medicated, unexpected 

deterioration of health 

 Victim is agitated or fearful, caregiver refuses to let the elder have visitors. 

 

 

b. Sexual Abuse: non-consensual sexual contact of any kind with an elderly person. 

Warning signs include: 

 

 Unexplained genital infections or sexually transmitted diseases, torn or bloody 

underclothes, difficulty walking or sitting 

 Victim is withdrawn, fears touching, shameful, anxious 

 

c. Psychological/Emotional Abuse: infliction of mental pain, anguish or distress through 

verbal or nonverbal acts. Warning signs include: 

 

 Fearful, eating disorders, self-medication with alcohol or prescription 

medications, depression, agitation, withdrawn, anger, low self-esteem 

d. Financial Abuse/Exploitation: illegal or improper use of funds, property, or assets. 

Warning signs include: 

 

 Unexplained or sudden inability to pay bills, unexplained or sudden withdrawal of 

money from accounts, disparity between assets and living conditions, unusual 
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interest by family member in an elder’s assets, changes in the elder’s will or other 

documents, improper use of guardianship, conservatorship, or power of attorney 

 

e. Neglect: failure or refusal to fulfill any part of a person’s obligations or duties to an 

elderly person. Warning signs include: 

 

 Bed sores, dehydration, malnutrition, poor hygiene, unsanitary/unsafe living 

conditions, improper use of medication 

 Victim appears detached, unresponsive, helpless 

 

4. Arizona State Statutes Pertaining to Elder Abuse 

 

Arizona has been very active in legislating elder abuse. Several statutes are now in place to 

protect the victims of abuse, and to prosecute the abusers. The statutes are available at 

www.azleg.gov/arizonarevisedstatutes.asp. 

 

 A.R.S. § 13-3623 Child or Vulnerable Adult Abuse 

 A.R.S. § 46-451 Definitions; program goals 

 A.R.S. § 46-452 Protective Services Worker; powers and duties 

 A.R.S. § 46-452.01 Office of State Long Term Care Ombudsman 

 A.R.S. § 46-454 Mandatory Reporting Statute; duty to report abuse, neglect and 

exploitation of vulnerable adults 

 A.R.S. § 46-455 Neglect 

 A.R.S. § 46-456 Financial Exploitation 
(Information in this section obtained from the City of Mesa website at  

www.cityofmesa.org/police/crime-prevention/elder_abuse.asp) 

 

There is also a very informative packet regarding elder abuse that was issued by the Arizona 

Attorney General. It is available online at www.azag.gov/sensiors/elder_abuse_guide.html.  

 

5. Adult Protective Services 

 

Adult Protective Services (APS) protects abused, exploited or neglected or vulnerable adults.  

(A.R.S. § 46-452)  Victims are given information and are offered a variety of services.  They 

may file a petition for the appointment of a guardian of the person or conservator of the estate.   

 

An ombudsman for long-term care visits long-term care facilities and communicates with 

residents in order to investigate and address grievances, render advice to residents of long-term 

care facilities and refer cases to APS, legal services or other services.  (A.R.S. § 46-452.02) 

 

The person making the complaint has immunity unless he/she is the abuser or acts with malice.  

None of the privileges apply except lawyer/client and clergy/penitent, thus doctors and social 

workers, etc. have a duty to report the complaint (A.R.S. § 46-453). In fact, they are mandated to 

http://www.azleg.gov/arizonarevisedstatutes.asp.
http://www.cityofmesa.org/police/crime-prevention/elder_abuse.asp
http://www.azag.gov/sensiors/elder_abuse_guide.html
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report if they have responsibility for the care of the incapacitated or vulnerable adult (A.R.S. § 

46-454).  The procedure is the same as for mandatory child abuse reporting.   

 

Notwithstanding privilege, an attorney, accountant or any other person who has responsibility for 

tax or property records must also report if he/she has a reasonable basis to believe that financial 

exploitation, abuse or neglect is occurring.  A.R.S. § 46-454 

 

It is a class 5 felony for a person who has been employed to care for an adult to cause or permit 

through neglect, the endangerment to that person’s life or health (A.R.S. § 46-455).  Both 

criminal and civil charges may be filed.  If a person in a position of trust regarding finances 

abuses it, it is theft under A.R.S. § 13-1802 and they can be sued civilly for treble damages 

(A.R.S. § 46-456).  If that person would have been a beneficiary of the estate, he or she must 

forfeit the bequest.  

 

L. Teen Dating Violence 
 

Women ages 16 to 24 experience the highest per capita rates of intimate violence -- nearly 20 per 

1000 women. Bureau of Justice Special Report: Intimate Partner Violence, May 2001. 

Teen dating violence often is hidden because teenagers typically: 

 Are inexperienced with dating relationships. 

 Want independence from parents. 

 Have romanticized views of love. 

 Are pressured by peers to have dating relationships. 

Teen dating violence is influenced by how teenagers look at themselves and others.  

Young men may believe: 

 They have the right to "control" their female partners in any way necessary. 

 “Masculinity” is physical aggressiveness. 

 They should "possess" their partner. 

 They should and can demand intimacy. 

 They may lose respect if they are attentive and supportive toward their girlfriends. 

Young women may believe: 

 They are responsible for solving problems in their relationships. 

 Their boyfriend's jealousy, possessiveness and even physical abuse, is "romantic." 

 Abuse is "normal" because their friends are also being abused. 

 They can “cure” or “help” the abusive boyfriend. 

 There is no one to ask for help. 

Learn the “signs” 
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Teenagers can choose better relationships when they learn to identify the early warning signs of 

an abusive relationship. Teens can choose better relationships when they understand that they 

have choices, and believe they are valuable people who deserve to be treated with respect.  

 

Early warning signs that your date may eventually become abusive:  

 

 Extreme jealousy 

 Controlling behavior 

 Quick involvement 

 Mood swings 

 Alcohol and drug use 

 Explosive anger 

 Isolates the teen from friends and family 

 Uses force during an argument 

 Shows hypersensitivity 

 Blames others for their problems or feelings 

 Verbally abusive, has abused former partners, threatens you with violence. 

 

Common clues that indicate a teenager may be experiencing dating violence: 

 

 Physical signs of injury 

 Truancy, and or dropping out of school 

 Failing grades 

 Changes in mood or personality 

 Use of drugs/alcohol -- where there was no prior use 

 Emotional outburst 

 Isolation from friends and family 

For information on teen violence, contact the National Domestic Violence Hotline at 800-799-

7233.  

M.  Protection of Disabled Persons or Minors 
 

The State of Arizona has several statutes protecting the estates, property, and other interests of 

minors or disabled persons. 

1. Public Fiduciary 
Each county shall establish the office of and appoint a public fiduciary (A.R.S. § 14-5601(A)).  

The court shall appoint a public fiduciary for those persons in need of guardianship, 

conservatorship or administration in the event that there is no other person qualified and/or 

willing to manage the estate. In addition, the public fiduciary shall take possession of all 

properties when a law enforcement agency is unable to determine or locate the heirs or personal 

representative of a deceased person (§14-5602(B)). All funds coming into the custody of the 

public fiduciary shall be deposited in the county treasury and disbursed at the direction of the 
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public fiduciary or shall be deposited or invested in an insured bank or credit union and may be 

withdrawn only at the direction of the public fiduciary (§ 14-5603(A)). The public fiduciary has 

a claim against the estate for reasonable expenses related to the administration of the estate (§ 

14-5604(A)).  

2. Guardianship 
Guardians may be appointed for minors either by the court or by a parent of a minor in the 

parent’s will (A.R.S. § 14-5201). A guardian of a minor has the powers and responsibilities of a 

custodial parent regarding the child’s support, care and education (§ 14-5209(B)). Specifically, a 

guardian shall: 

 

 Become or remain personally acquainted with and maintain sufficient contact with the 

child so as to be aware of the child’s capacities, limitations, needs, opportunities and 

physical and mental health 

 Take reasonable care of the child’s personal effects and commence protective 

proceedings if necessary to protect other property of the child 

 Apply any monies available to the child to his/her current needs for support, care and 

education 

 Conserve any excess monies for the child’s future needs, but if a conservator has been 

appointed for the estate, the guardian shall pay the conservator such monies, to be 

conserved for the child’s future needs, on at least a quarterly basis. 

 Report the condition of the child and/or any portion of the estate that has been subject to 

his possession or control, as ordered by the court, on petition by any person interest in the 

child’s welfare. 

 

A guardian may also be appointed for an incapacitated person. “Incapacitated person” is defined 

as any person who is impaired by reason of mental illness, mental deficiency, mental disorder, 

physical illness or disability, chronic use of drugs, chronic intoxication or other cause, except 

minority, to the extent that he or she lacks sufficient understanding or capacity to make or 

communicate responsible decisions concerning his or her person (A.R.S. § 14-5101). The parent 

or spouse of an incapacitated person may appoint a guardian by will. An effective appointment 

by a spouse has priority over an appointment by a parent unless appointment by the spouse is 

terminated by the denial of probate in formal proceedings (A.R.S. § 14-5301). The court may 

appoint a guardian if it is satisfied by clear and convincing evidence that the person for whom a 

guardian is sought is incapacitated and that the appointment is necessary to provide for the 

demonstrated needs of the incapacitated person (§ 14-5304). 

3. Conservator 
 

The general duty of a conservator is to act as a fiduciary (§ 14-5417). The conservator shall 

observe the standard of care applicable to trustees as described by § 14-7302. Appointment of a 

conservator may be made in relation to the estate and affairs of a minor if the court determines 

that a minor owns money or property that requires management or protection which cannot 

otherwise be provided or has or may have affairs which may be jeopardized or prevented by 

his/her minority or that funds are needed for his/her support and education and that protection is 

necessary or desirable to obtain or provide funds (A.R.S. § 14-5401). Specifically, appointment 
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of a conservator may be made in relation to the estate and affairs of a person if the court 

determines both of the following: 

 

 The person is unable to manage the person’s estate and affairs effectively for reasons 

such as mental illness, mental deficiency, mental disorder, physical illness or disability, 

chronic use of drugs, chronic intoxication, confinement, detention by a foreign power or 

disappearance. 

 The person has property which will be wasted or dissipated unless proper management is 

provided, or that funds are needed for the support, care and welfare of the person or those 

entitled to be supported by the person and that protection is necessary or desirable to 

obtain or provide funds (A.R.S. § 14-5401). 
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SECTION SEVEN: OTHER LEGAL ISSUES 
 

A. Department of Economic Security  
 

1. Benefits Generally 

For general information regarding eligibility requirements and DES programs, please see 

www.azdes.gov and http://arizonaselfhelp.org/. Due to recent budget reductions, numerous DES 

programs have dramatically cut back available benefits and enrollment opportunities. For the 

most up-to-date information, please contact DES. 

 

2. Alien Status 

Eligibility for government benefits depends on the immigration status of any applicant who is not 

a citizen (See Immigration Status: terms and concepts section below). Each program has its own 

rules. Even if an adult is not eligible, his/her children may be. DES workers are not permitted to 

communicate with Immigration and Customs Enforcement (ICE) about a person who has applied 

for or received government benefits without his/her written consent, nor can they call to see if a 

deportation order exists.  They are, however, directed to inform ICE whenever they determine 

“that any member of a household is ineligible to receive food stamps because the member is 

present in the U.S. in violation of the Immigration and Naturalization Act.” Applicants and 

advocates should be aware of these rules and how they intersect and possibly conflict with each 

other.  

 

3. Benefit Time Limits 

There are limits to how long a person can receive Cash Assistance or TANF or General 

Assistance benefits. For the other benefit programs, Food Stamps, or AHCCCS the applicant 

must qualify based upon each program’s own rules.  

 

4. Assets and Property 

Eligibility for DES benefits is based on income and financial resources, and there are limitations 

on receiving assistance based on the applicant’s assets. Property is not generally counted as an 

asset unless it is “available.” Thus, some joint property, including bank accounts, may be 

excluded as a countable resource if the applicant can demonstrate that he/she does not have 

possession of or access to the funds or property. If the abuser is the primary wage earner and the 

victim does not have access to the funds, then he/she should document this in order to obtain 

assistance.  

 

Ownership of an automobile may affect eligibility, depending on the type of assistance sought. 

For the TANF cash program and Food Stamp program, the total values of cars are exempt. 

 

Regulations concerning Food Stamps are viewed as liberal. 

 

For General Assistance, state statute allows you to have an equity value in a car of $1,500 with 

the greater value that $1,200 (or $300 in this example) being counted as part of property or assets 

available to the applicant.  General Assistance is available only for a limited time period and 

assists individuals who are adults without minor children and in the process of applying for 

Supplemental Security Income (SSI) or Social Security Disability (SSDI).   

http://www.azdes.gov/
http://arizonaselfhelp.org/
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5. Good Cause Exceptions 

Many DES programs have a “good cause” exception to eligibility requirements that may apply to 

victims of domestic violence. For example, a “good cause” exception exists for a person 

participating in the Arizona Jobs Program (Program Instructions: DES 2-10.802.01(et seq)). An 

applicant may be temporarily excused from participating in the JOBS program if he/she is a 

victim of domestic violence whose participation in work activities poses a threat to that person’s 

safety or the safety of the children. He/she will need to show proof of domestic violence and that 

the circumstances threaten the safety of or causes emotional harm to the participant or any 

children living with the participant.  A relevant physician’s statement, police records, statements 

of crisis shelter staff, or witnesses of the violence constitutes “proof” of domestic violence DES 

purposes. If the victim is sanctioned for refusing to participate, he/she should request a fair 

hearing under DES 2-10-808 (et seq). 

 

Another example is the “good cause exception” for mandatory cooperation for the collection of 

child support, which is an eligibility requirement for some programs. An applicant for public 

benefits has the right to refuse to cooperate with the collection of child support if s/he believes 

that: 

 

 Such cooperation is reasonably anticipated to result in physical or emotional harm to 

the recipient or the child. 

 The child is the result of incest or rape. 

 Adoption proceedings are in progress. 

 An agency is helping in the decision to put the child up for adoption. 

 

The applicant will need to verify his/her claim with medical records or police reports. The State 

must provide written notice of the good cause exception and must assist the applicant in 

establishing grounds for good cause. Anyone denied benefits for lack of cooperation may appeal 

the decision (A.A.C. § R6-12-312).  

 

The following are internal instructions for the DES eligibility workers.  

 

DES 2-10.408.01 (B) – Victims of domestic violence are temporarily deferred from work 

requirements. The deferral is for the “period of time that will enable the participant to safely 

participate in work activities, up to a maximum of six months per incident.”  Her deferral does 

NOT end when she leaves the shelter.  Note that caseworkers may grant additional deferrals 

beyond the six months.  Note that in this section and in (B), the victim determines when there is 

an immediate threat, not the caseworker. 

 

DES 2-10-410.03– The Jobs case manager must provide assistance in obtaining verification of 

all claims of domestic violence to determine whether the participant should be temporarily 

deferred.  The definition follows in the regulations and also states that “immediate threat” is 

determined by the victim.  Proof includes police, medical, court records or statements from a 

shelter.  A statement by the victim is sufficient.   

 

DES 2-10-804 – The good cause process is outlined.  The applicant has 10 days to provide the 

information.  The DES worker is to assist the applicant in gathering the information.  
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Verification includes doctors and police records as well as orders of protection and statements 

from a shelter.  Note that if there is no verification, the caseworker is to accept the participant’s 

signed statement.  Domestic violence is a specific reason for granting good cause and “The 

participant will be allowed to define his/her perception of immediate threat.”  No longer is the 

caseworker to decide whether s/he think is violence is an immediate threat.  The caseworker is to 

listen to the victim who knows best.   

 

When a determination regarding “good cause” has been established, the applicant should be 

notified by mail.  If good cause has not been established the applicant may appeal. 

 

DES 2-10-806.10 – Notice Requirements.  If an applicant is sanctioned, a 10-day notice must be 

issued giving the applicant notice of the appeal procedures.  Assistance is to continue during 

those 10 days.  The applicant can appeal the denial of good cause at every stage of the process.   

 

6. Confidentiality 

Releasing a victim’s address is a violation of state and federal laws, and he/she has every right to 

insist that the confidentiality exception be honored.  

 

Applicants also need to know that the Attorney General handling a child support collection case, 

or the county or city attorney handling an assault case, is NOT his/her attorney and is NOT 

bound by attorney/client confidentiality. S/he is the attorney for the State, county or city, not for 

the applicant or witness. Therefore, any information given to that attorney about a crime or 

violation of the rules committed by the applicant may be used against that applicant. 

 

7.  Specific DES Programs and Benefits 

 

i.  Cash Assistance 

To be eligible for cash assistance, a person must be either a citizen or a qualified alien. 

Qualified battered aliens include adults and children who have been battered or subjected 

to extreme cruelty in the U.S. by a spouse, a parent, or by a member of the spouse’s or 

parent’s family living in the same household. In order to qualify for benefits there must 

be a substantial connection between the abuse and the need for benefits; the immigrant 

must no longer reside with the abuser; and the immigrant must have a pending or 

approved Violence Against Women Act (VAWA) self-petition, or a pending or approved 

visa petition to remain in the U.S. filed by the parent or spouse. If pending, the VAWA 

petition must set forth a prima facie case for relief (ARS 46-292 (A)(2) and 8 U.S.C. 

1641 (c)). 

 

ii General Assistance 

An applicant not eligible for TANF may be eligible for general assistance if he/she is 

unemployable due to a medical disability, a medical disability in combination with a 

social disability or is a caregiver for disabled dependent persons living in the same 

household. The applicant will receive a small payment for 12 months out of a 36 month 

time period and may have an extension of up to 6 months if the applicant is awaiting 

response on his/her disability application. An application for SSI, SSDI or other federal 

disability benefits must be pending. 
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iii. Child Care 

 

DES may provide Child Care Assistance for the following activities or needs:  

1) Parents who are employed;  

 2) Parents involved with the Jobs Program;   

 3) Parents participating in certain education and training activities that are related to  

  employment if the parent works at least 20 hours per week;  

 4) Teen parents enrolled in high school, a GED program or remedial classes;  

 5) Parents participating in drug treatment or rehabilitation programs;  

 6) Parents complying with court-ordered community services; 

 7) Parents who reside in a homeless or domestic violence shelter; or  

 8) Children who need child care as determined by Child Protective Services or the  

  Foster Care case plan.  

The parent must apply for child care assistance and provide documentation of residency 

in Arizona as well as U.S. Citizenship or lawful presence in the United States.  Parents 

may place their child in a DES certified Child Care home and in-home providers, an 

Arizona Department of Health Services (DHS) certified group home, a DHS licensed 

Child Care Center or with certain relatives.  DES may pay part or all of the cost of child 

care depending on what your provider charges.  Child care charges may differ depending 

on the age of your child and the type of providers you choose.  

iv. Short-Term Crisis Services 

Emergency funds are not paid directly to the family but are applied directly to necessary 

services or supplies, such as a hotel room, a rental deposit, mortgage or rent payment, a 

utility bill or deposit, or to the repair or replacement of an essential appliance. If it will 

help the recipient get or keep a job, the money can be used to repair a car, get eyeglasses, 

or pay for dental work. The services are available to people that are homeless, without 

heating or cooling, or facing immediate prospect of losing their home, heating or cooling. 

Domestic violence specifically qualifies an individual for emergency services. 

 

v. Unemployment Insurance 

To be eligible to collect unemployment, one must be able and available to work but 

unemployed through no fault of his/her own. The weekly maximum payment is $285 per 

week for up to 26 weeks. Some people can get extended benefits. 

 

A victim who is forced quit or is fired from her job because of domestic violence is 

eligible for unemployment benefits under the provision of “compelling personal reason 

not connected with work.” The burden of proof is on the employee. However DES has 

stated they consider domestic violence a compelling personal reason. If a victim applies 

and is denied, he/she may appeal.   

 

To assist a person in finding a job, call 877-USA-JOBS or check on line at 

http://www.servicelocator.org.  

 

http://www.servicelocator.org/
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vi. Food Stamps 

Eligibility is based on economic need, not the number of children or disability. While 

generally food stamps may not be used for ready-to-eat foods, shelter residents may use 

food stamps to buy food that is available at those institutions and is ready-to-eat upon 

purchase. Homeless families can use food stamps to buy prepared meals from authorized 

homeless meal providers such as emergency shelters and soup kitchens. 

 

A victim of domestic violence who has had to go into shelter can apply for food stamps 

as a household even though they are already certified as a household with the abuser. The 

income, resources, and expenses of the former household are irrelevant in determining 

the new household’s eligibility. 

 

Vendor payments ordered by the court or required by a legal document and that are made 

to a third party and not to the household, (e.g. house payment, school tuition or 

counseling), may be excluded from income and thus allow the household to be eligible 

for food stamps and other benefits. 

 

Able bodied adults are limited to food stamps for three months in a 36 month period 

unless they are working at least 20 hours a week, participating in an approved training, or 

living in an area where the time limit has been waived due to high unemployment. This 

includes at this time Apache, Cochise, Coconino, Gila, Graham, Greenlee, La Paz, 

Mohave, Navajo, Pinal, Yavapai and Yuma Counties as well as the communities of Ajo, 

El Mirage, Sells, Sun City and Youngstown and the Reservations of Fort McDowell, 

Pascua Yaqui, Slat River and Tohono O’Odaham.   

 

DES can exempt others from this requirement if they are living at a temporary address (a 

shelter), pregnant in the second trimester, lack reasonable work opportunities or 

childcare, etc. One who cannot work due to domestic violence, and has been denied food 

stamps should make this argument on appeal. 

 

B. Violence Against Women Act (VAWA) 
 

1. A Historical Perspective 

 

a. The Violence Against Women Act of 1994 

 

The first comprehensive federal legislation responding to violence against women 

was introduced in 1990. While the U.S. Senate held several hearings and reported 

bills out of committee, not until the 103rd Congress was there finally traction on 

the issue in both the Senate and the U.S. House of Representatives. With the help 

of outspoken advocates across the country, including the Family Violence 

Prevention Fund (FVPF) and other members of the National Task Force to End 

Sexual and Domestic Violence Against Women, the Violence Against Women 

Act (VAWA) was finally signed into law in August of 1994 as a part of the 

Violent Crime Control and Law Enforcement Act of 1994.  
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The provisions included in the final bill were a compromise of two pieces of 

legislation that had been introduced previously, H.R. 1133, introduced by Rep. 

Pat Schroeder (D-CO), and S. 1607, introduced by Sen. Joseph Biden (D-DE).   

 

VAWA created: 

 

 new penalties for gender-related violence and 

 new grant programs encouraging states to address domestic violence and 

sexual assault including: 

 law enforcement and prosecution grants (STOP grants)  

 grants to encourage arrest  

 rural domestic violence and child abuse enforcement grants  

 the National Domestic Violence Hotline  

 grants to battered women's shelters 

 

While no one felt this completely addressed the needs of victims of domestic 

violence, almost all involved believed this was a vital first step in our nation's 

efforts to treat domestic violence as a serious problem. 

 

b. The Violence Against Women Act of 2000 

 

Because the authorization for the original VAWA provisions expired in 2000, the 

Congress took up the reauthorization of this landmark legislation in 1999 and 

completed its efforts in the fall of 2000 with the passage of the Violence Against 

Women Act of 2000. The House version of the bill, known as H.R. 1248, passed 

on September 26 by a vote of 415-3, and the Senate version, known as S. 2787 

passed on October 11 by a vote of 95-0. During the course of final negotiations, 

VAWA 2000 was merged with the Victims of Trafficking and Violence 

Protection Act of 2000 and several smaller bills, and President Clinton signed the 

legislation into law on October 28, 2000 (PL-106-386).  

 

Despite early efforts by advocates and congressional allies to create a more 

comprehensive bill, the final version of VAWA reauthorization included mainly a 

continuation of already existing programs with a few improvements, additions 

and funding increases. The following is a summary of the major components of 

the legislation.  

 

VAWA 2000 Summary 

 

 Total Authorization: $3.3 billion over five years (This number represents the 

total amount authorized; the actual money distributed has yet to reach this 

“allowed” amount).  

 

 

 STOP Grants (Services and Training for Officers and Prosecutors): $925 

million over five years. This is the largest portion of the funding in the 
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legislation and goes to states to be distributed among police, prosecutors, 

courts and state and local victims services agencies mainly for the purposes of 

enhancing law enforcement activities.  

 

 Shelter Services for Battered Women and their Children: $875 million 

over five years. This is the second largest portion of funding from the bill and 

funds programs to help communities provide services for women and children 

living in shelters. These grants also go initially to the states, and recent 

legislation increased the minimum amount that any state would receive to 

$600,000/year.  

 

Remaining funds are distributed to states based on their populations.  

 

The legislation also created new programs and strengthened existing legislation in 

the following areas:  

 

 Civil Legal Assistance: $200 million over five years. This section creates a 

separate grant program for civil legal services to give women legal help with 

protection orders, family court matters, housing, immigration and 

administrative matters.  

 

 Transitional Housing: $25 million per year but only for one year. This 

program provides grants to aid individuals who are "homeless, in need of 

transitional housing or other housing assistance, as a result of fleeing a 

situation of domestic violence and for whom emergency shelter services are 

unavailable or insufficient." This program was never funded.  

 

 Supervised Visitation Centers: $30 million over two years for pilot project 

authorizing the Attorney General to provide grants to state and local law 

enforcement to provide supervised visitation exchange for the children of 

victims of domestic violence, child abuse and sexual assault.  

 

 Full Faith and Credit: Allows for protection orders from one state to be 

recognized in another state and allows Grants to Encourage Arrest to go 

toward providing technical assistance and computer or other equipment to law 

enforcement to aid in the enforcement of interstate protection orders and those 

between state and tribal jurisdictions.  

 

 Battered Immigrant Women: Legislation addressing the needs of battered 

immigrant women was by far the most significant addition to the original 

VAWA. This section removes the U.S. residency requirement and "extreme 

hardship" requirements for immigrant women to receive VAWA protections; 

allows battered immigrant women to obtain lawful permanent residence 

without leaving the country; restores access to VAWA protections for 

immigrants regardless of how they entered the country and creates a new type 
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of visa for victims of serious crimes that will allow some to attain lawful 

permanent residence.  

 

 Dating Violence: defines dating violence and allows grants to go toward 

programs that address dating violence  

 

 Services for Disabled and Older Women: $25 million over five years to 

provide grants for training law enforcement and developing policies to address 

the needs of older and disabled victims of domestic and sexual violence 

 

2. Current Law:  Reauthorization of Violence Against Women Act of 2005 
 

a.       There are many substantive changes to the VAWA of 2005.  Below, we have  

 highlighted some of the most significant. 

 

 STOP grants improvements.  Provides state formula grants that bring police 

and prosecutors in close collaboration with victim services providers. 

Reauthorized at $225 million per year (2007 to 2011).   

 

The basic formula allocation – 30% victim services, 25% police, 25% 

prosecutors, 5% courts and 15% discretionary – remains unchanged. 

 

Purpose area changes— 

 

(1) requires funding to maintain core services, even if new innovations are 

funded; 

 

(2) funding can be used for Jessica Gonzalez Victim Assistants (victim 

assistants in law enforcement agencies whose primary purpose is to help 

develop protocols for law enforcement agencies to ensure adequate triage of 

the lethality and emergency nature of cases called in and ensure that victims 

receive appropriate referrals in addition to police assistance); 

 

(3) funding can be used for Crystal Judson Brame Advocates who can help 

persons abused by law enforcement personnel and to develop protocols to 

respond to such abuse. 

 

 Underserved Populations—These provisions make changes that focus State 

efforts on underserved populations by: 

 

(1) emphasizing the requirement to address such needs in the State plan; 

 

(2) emphasizing the need to fund linguistically and culturally specific 

services; and 
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(3) requiring certification that the State worked with victim services to 

develop their plan. 

 

 Tribal and Territorial Set-asides— 

 

(1) The tribal set-aside is increased to 10 percent in all grant programs, and 

these set-asides will be combined to create a new funding stream for tribes; 

 

(2) The territories each receive 1/56 of the funding, making them equivalent to 

States (this is necessary because the territories have no other governmental 

resources to carry out their work—there is no equivalent of state support for 

them) 

 

 Culturally Specific Community-based Organizations Set-aside— This 

amendment requires that 10% of the victim services money in the STOP 

formula be distributed to culturally specific community-based organizations 

providing services that respond to violence against women. 

 

 Forensic Medical Exams— When STOP funding is used to pay for forensic 

medical exams, the victim cannot be required to seek reimbursement for the 

exam from insurance carriers. Additionally, the federal legal provisions 

regarding use of STOP funds for forensic exams do not permit a government 

entity to require a sexual assault survivor to participate in criminal justice 

investigations in order to receive a forensic medical exam. 

 

 Judicial Notification About Firearms—States may not receive STOP funds 

unless they certify that their courts notify domestic violence offenders about 

the federal firearms prohibitions affecting respondents in protection orders 

and defendants in criminal cases. 

 

 Polygraph Testing Prohibition— States have three years to certify that they 

do not require victims to undergo polygraph or other truth telling devices as a 

condition for proceeding with an investigation. States that do not make such 

certification will not be eligible for STOP grants. 

 

 Grants To Encourage Arrest And Enforce Protection orders 

improvements (GTEAEP). 

 

Reauthorized at $75 million annually 2007 – 2011. States and localities use 

this funding to develop and strengthen programs and policies that encourage 

police officers to arrest abusers who commit acts of violence or violate 

protection orders. 

 

Purpose Area changes— 

(1) Adds the four crimes of violence against women: domestic violence, 

dating violence, sexual assault and stalking; 
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(2) Changes “mandatory arrest” to “pro-arrest”; 

(3) Adds language encouraging protocols and training to avoid dual arrest; 

(4) Permit the use of GTEAEP funding to support Family Justice Centers; 

(5) Adds new sexual assault provisions allowing training of criminal justice 

system 

(6) Permits the use of GTEAEP funding to maintain local protection order 

registries 

 

GTEAEP has a new HIV testing provision. GTEAEP grantees will lose 5 

percent of their funding if they do NOT certify that their laws and policies 

allow HIV testing of indicted defendants. However, such testing must only 

occur at the request of the victim. 

 

 Legal Assistance for Victims improvements. 

 

Reauthorizes at $65 million annually 2007 -2011, to be administered by the 

Attorney General. Reauthorizes the grant program for legal services for 

protection orders and related family, criminal, immigration, administrative 

agency, and housing matters. 

 

Allows victims of domestic violence, dating violence, stalking, and sexual 

assault to obtain access to trained attorneys and lay advocacy services, 

particularly pro bono legal services, when they require legal assistance as a 

consequence of violence. Expanded to provide services to both adult and 

youth victims. The new provisions also permit LAV-funded attorneys to 

provide support to victims navigating the criminal justice system: e.g., helping 

a victim prepare a victim impact statement or respond to a subpoena. These 

provisions do not allow LAV funding to pay for either prosecutorial or 

defense functions, however. 

 

 Ensuring crime victim access to legal services. 

 

This provision also includes an amendment to ensure that all legal services 

organizations that receive funding from the Legal Services Corporation (LSC) 

can assist any victim of domestic violence, sexual assault and trafficking 

without regard to the victim’s immigration status. The organizations can use 

any source of funding they receive – LSC, VAWA, foundation, faith-based – 

to provide legal assistance that is directly related to overcoming the 

victimization, and preventing or obtaining relief for the crime perpetrated 

against them that is often critical to promoting victim safety. 

 

 The Violence Against Women Act court training and improvements. 

 

$5 million annually 2007 – 2011, administered by the Department of Justice. 

Creates a new program to educate the courts and court-related personnel in the 

areas of domestic violence, dating violence, sexual abuse and stalking. The 
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goal of this education will be to improve internal civil and criminal court 

functions, responses, practices and procedures, including the development of 

dedicated domestic violence dockets. This section will also authorize one or 

more grants to create national and tribal educational curricula for state and 

tribal judiciaries to ensure that all states have access to consistent and 

appropriate information. 

 

 Full faith and credit improvements. 

 

(1) Custody, visitation, and support provisions included in a protection order 

and issued under the state protection order statute must also receive full faith 

and credit—enforceable across state lines. 

(2) Law enforcement and courts are required to enforce these orders. 

(3) Courts cannot publish information about survivors on the internet (e.g., no 

internet posting of information or evidence contained in court jackets). 

 

 Privacy protections for victims of domestic violence, dating violence, 

sexual violence, and stalking. 

 

Authorizes $5 million per year for 2007 - 2011 to be administered by the 

Department of Justice.  Creates new and badly-needed protections for victim 

information collected by federal agencies and included in national databases 

by prohibiting grantees from disclosing such information.  It creates grant 

programs and specialized funding for federal programs to develop “best 

practices” for ensuring victim confidentiality and safety when law 

enforcement information (such as protection order issuance) is included in 

federal and state databases. It also provides technical assistance to aid states 

and other entities in reviewing their laws to ensure that privacy protections 

and technology issues are covered, such as electronic stalking, and training for 

law enforcement on high tech electronic crimes against women. 

 

 Sex offender management. 
 

Reauthorized for $3 million for FY 2007-2011. The Attorney General will 

consult with victim advocates and experts in the area of sex offender training. 

The Attorney General will develop criteria and training programs to assist 

probation officers, parole officers, and others who work with released sex 

offenders. 

 

 Stalker database. 

 

Reauthorizes the program at $3 million annually for 2007 – 2011. The 

Attorney General may issue grants to states and units of local governments to 

improve data entry into local, state, and national crime information databases 

for cases of stalking and domestic violence. 
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 Federal victim assistants reauthorization. 

 

Reauthorizes $1 million annually 2007 – 2011. This section authorizes 

funding for U.S. Attorney offices to hire counselors to assist victims and 

witnesses in prosecution of domestic violence and sexual assault cases. 

 

 Grants for law enforcement training programs. 

 

Authorizes $10 million annually from 2007 - 2011. Authorize a Department of 

Justice grant program to help train State and local law enforcement to identify 

and protect trafficking victims, to investigate and prosecute trafficking cases 

and to develop State and local laws to prohibit acts of trafficking. 

 

 Reauthorization of the court-appointed special advocate program. 

 

Reauthorizes $12 million annually for 2007 – 2011. Reauthorizes the widely 

used Court-Appointed Special Advocate Program (CASA), a nationwide 

volunteer program that helps represent children who are in the family and/or 

juvenile justice system due to neglect or abuse. 

 

 Preventing cyberstalking. 

 

To strengthen stalking prosecution tools, this section amends the 

Communications Act of 1934 (47 U.S.C. 223(h)(1)) to expand the definition 

of a telecommunications device—in regard to the current prohibition against 

anonymous communications with the intent to annoy, abuse, threaten, or 

harass the recipient—to include any device or software that uses the Internet 

and possible Internet technologies such as voice over internet services. This 

amendment will allow federal prosecutors more options in charging stalkers. 

 

Criminal provision relating to stalking.  Improves the existing federal 

stalking law by borrowing state stalking law language to: 

(1) Criminalize stalking by surveillance (this would include surveillance 

by new technology devices such as Global Positioning Systems (GPS) or 

through an interactive computer service; 

 

(2) To expand the accountable harm to include substantial emotional harm 

to the victim. The provision also enhances minimum penalties if the 

stalking occurred in violation of an existing protection order. 

 

b. Other key provisions include: 

 

 Repeat offender provision 

 Prohibiting dating violence 

 Prohibiting violence in special maritime and territorial jurisdiction 

 Updating protection order definitions 
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 Authorizing GAO to conduct a study to establish the extent to which men, 

women and children are victims of domestic violence 

 Authorizing $2 million in grants for outreach to underserved populations, 

enhancing culturally and linguistically specific services for victims of 

domestic violence, dating violence, sexual assault and stalking 

 Improving services for victims of domestic violence by the Sexual Assault 

Services (SASP) creating a desperately-needed funding stream for direct 

services for sexual assault victims, as well as provide resources for state, 

territorial and tribal assault coalitions (Authorizes $50 million for each of 

fiscal years 2007-2011) 

 Reauthorized and extended to $55 million existing education, training and 

services grant programs that address violence against women in rural areas.  

 Reauthorized $10 million for existing education, training and services grant 

programs that address violence against women with disabilities. 

 Reauthorized $10 million to expand and continue existing education, training 

and services grant programs that address violence against elderly women. 

 Reauthorized at $80 million for rape prevention and education (with a 

minimum of $1.5 million to be allotted to the National Sexual Violence 

Resource Center). 

 Authorized $10 million for a competitive grant program to engage men and 

youth in the prevention of domestic and sexual violence. 

 Authorized $2 million and directed the Centers for Disease Control Prevention 

to study best practices for reducing and preventing violence against women 

and children and to evaluate the effectiveness of interventions.  

 Authorized the Office on Violence Against Women to make grants to states to 

carry out a campaign to increase public awareness of issues regarding 

domestic violence and pregnancy. 

 Authorized $10 million to fund collaborative efforts to place victims of 

domestic violence, dating violence, sexual assault and stalking who are or are 

at risk for becoming homeless into long-term housing as soon as it is 

reasonable and safe; provide services to help individuals or families attain and 

retain long-term housing; and create partnerships purchase, build, renovate, 

repair, convert and operate affordable housing units.  

 Authorized $10 million for grants to assist public housing agencies, tribally 

designated housing entities, and other assisted housing providers to respond to 

domestic violence, dating violence, sexual assault and stalking in a manner 

consistent with best practices.  

 Amended the Homeless Management Information Systems (HMIS) statute in 

the McKinney-Vento Homelessness Assistance Act to prohibit any victim 

service provider from entering personally identifying information about any 

victim into an HMIS database. Victim service providers may be asked to share 

non-personally identifying information after a public comment period. 

 Creates a resource center to provide information and assistance to employers 

and labor organizations to assist them in developing and implementing 

workplace responses to assist victims of domestic and sexual violence. 
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3. PROTECTION OF BATTERED AND TRAFFICKED IMMIGRANTS 

 

Undocumented or immigrant victims usually face more obstacles obtaining safety and security in 

the United States than U.S. citizens. Often their abusers use the fact that they are not “legal” as a 

means to control and isolate them. In addition, there may be a language barrier that again limits a 

victim’s ability to seek safety and services. 

 

An additional problem unique to Arizona is the epidemic of “notario” fraud. In Mexico and other 

countries with a civil law system, a “notario” is very similar to an attorney. In the U.S. a notary 

is not an attorney at all but simply a person who can verify the identity of a person who is 

signing a particular document. Some victims mistakenly pay a notary exorbitant fees, believing 

they are paying for an attorney. 

 

VAWA provides specific relief for battered immigrant women, who can elaborate about the 

domestic violence they experienced when filing paperwork. Moreover, battered immigrant 

women can self-petition for permanent resident status. In order for a woman to qualify for legal 

permanent residence, the woman must: 

 

 Prove domestic violence, battering or extreme cruelty by a spouse who is a U.S. 

citizen or lawful permanent resident. 

 Be married to the abuser or divorced less than two years when she files for self-

petition.. 

  

 Immigration Status: terms and concepts 

 There are many categories of immigration status. A person’s immigration status may 

be temporary or permanent. A person’s immigration status determines, among other 

things, legal rights, employment rights, and eligibility for public benefits. 

  

 Non-U.S. Citizen (AKA: immigrant; “alien”) 

 A person who is not a citizen of the U.S. 

 Non-citizens may be documented or undocumented. 

  

 Undocumented Immigrant (AKA: undocumented alien; illegal alien) 

 A non-U.S. citizen who is present in the U.S. without current permission from United 

States Citizenship and Immigration Services (USCIS). 

 Many undocumented immigrants entered the U.S. without permission and never 

obtained any permission from USCIS to remain in the U.S. 

 Other undocumented immigrants may have entered the U.S. illegally, or entered 

legally and stayed longer than USCIS authorized them to stay, or may even have had 

some form of long-term or permanent immigration status that they lost or abandoned. 

  

 Documented Immigrant 

 A non-U.S. citizen, who has some kind of current permission from USCIS to be in the 

U.S., either temporarily or permanently. 
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 There are many categories of documented immigrants. Examples include: tourists, 

foreign students with current student visas, refugees, and lawful permanent residents 

(LPRs or green card holders). 

 The immigrant’s category, or status, determines eligibility for employment 

authorization and public benefits. 

  

 Lawful permanent resident (LPR or green card holder) 

 A non-U.S. citizen who has been granted a green card, which gives him or her the 

right to reside and work in the U.S. indefinitely. LPR status does not expire, even though 

LPR cards (green cards) have an expiration date ten years after the date of issuance. 

USCIS requires LPRs to replace their green cards every ten years. 

 LPRs can lose their LPR status, however, for certain reasons, as specified by federal 

immigration law. Reasons include, among other things, being convicted of certain crimes, 

alien smuggling, and residing outside the U.S. for more than six months during a year. 

  

 Naturalized citizen of the U.S. 

 After residing in the U.S. for at least five years after being granted LPR status, an 

LPR may apply to become a naturalized citizen. The applicant must file an application, 

pass language and government tests, and meet other requirements to become a 

naturalized citizen. The person becomes a U.S. citizen on the date they take the oath of 

citizenship. 

 Naturalized citizens remain citizens for life. Citizenship may be revoked in rare cases, 

such as fraud in the application process, or holding a political office in a foreign country. 

 Naturalized citizens have the same right to receive public benefits as native citizens. 

  

 Acquired and Derivative U.S. Citizenship 

 A person who was born outside the U.S., but has at least one U.S. citizen parent, may 

acquire citizenship at birth through the U.S. citizen parent, if both parent and child meet 

certain criteria. Different criteria apply depending on the child’s date of birth and the 

citizen parent’s gender and marital status. Although the child born outside the U.S. 

derives citizenship at birth, he or she must file an application for a U.S. passport or for a 

certificate of citizenship, to obtain documentation of their status as a U.S. citizen. 

 Minor children may derive U.S. citizenship from their parents’ naturalization if both 

parents become naturalized citizens while the child is a minor. 

 People who acquired or derived citizenship from their parents have the same right to 

receive public benefits as naturalized and native citizens. 

  

 Citizenship by birth in the U.S. 

 Persons born in the U.S. are citizens by birth, even if their parents were 

undocumented. 

  

 Battered Immigrant Women and Services 
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Are battered immigrant women eligible for shelter services funded by DHHS? 

Yes, if a service provider receives funds through FVPSA, there is no requirement to verify 

immigration status and programs may not discriminate based on national origin (42 U.S.C. 

10406). 

 

Funds provided through TANF or LIHEAP do have immigrant eligibility restrictions. However, 

not-for-profit charitable organizations are exempt from any TANF and LIHEAP requirements to 

verify immigration status. DHHS has issued guidance that shelters for homeless or battered 

individuals may use TANF funds to provide services, regardless of immigration status. 

 

Short-term, emergency shelter or housing assistance is exempt from immigrations requirements 

(AG Order No. 2353-2001, 66 Fed. Reg. 3613 (Jan 16, 2001)). Other services which can be 

offered without verification of alien eligibility include counseling, intervention, child protection, 

violence and abuse prevention, victims of domestic violence, and runaway, abused, or abandoned 

children. 

 

Are battered immigrant women eligible for other benefits? 

 Yes, in most cases, HHS-funded programs serving domestic violence victims are 

available to all immigrants who have been abused when those programs do not impose 

eligibility criteria, such as income (means tested).   

 Yes, if they qualify as a “qualified alien.” A victim is a qualified alien if s/he has an 

approved or pending application which makes a case for entry filed by a spouse or parent, 

as a widow of a U.S. citizen, self-petition under VAWA, or cancellation of deportation 

based on VAWA requirements. The person has to show that s/he has been battered or 

subjected to extreme cruelty in the U.S. by a spouse or parent -- or a member of the 

household -- and the spouse or parent consented or acquiesced in the battery or cruelty. 
(See the Benefits section for specific information on applying for benefits). 

 Transitional housing programs that are not “means tested” (or based on the applicant’s 

financial means, or income) are open to all persons without regard to immigration status. 

If the program is funded by HUD and is means tested, then the program is a federal 

public benefit.  The HUD dollars can only be used to help qualified immigrants, 

including undocumented battered immigrants with prima facie determination letters or 

approvals in VAWA cases. If a program receives both means tested monies and non-

means tested monies, they can use HUD money to provide housing to persons who meet 

those requirements and other monies to provide housing to those who don’t.   

 

Can battered immigrants get TANF or AHCCCS? 

Maybe.  It depends on whether the state has elected to provide these benefits to “qualified aliens” 

and whether the applicant meets that definition.  “Qualified” includes lawful permanent 

residents, refugees and asylees, persons granted withholding of removal, persons paroled for at 

least a year, and certain battered immigrants if they have filed their self petition and received the 

Notice of Prima Facie Determination or Notice of Approval.   

 

Do battered immigrants have to provide Social Security numbers to receive TANF or 

medical benefits? 

Yes, but numbers are required only for the persons applying. For example, if the mother is 

applying only for the children, only the children need numbers.  Emergency medical coverage 
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does not require a social security number.  For more information, go to 

http://www.hhs.gov/ocr/immigration/griagency.html and Q&A at 

http://www.hhs.gov/ocr/immigration/finalqa.htm.  

 

Should agencies consider the income of the battered immigrant’s sponsor when 

determining the eligibility? 

No.  That income is not available to them and should not be counted.   

Under the Violence Against Women Act (VAWA) passed by Congress in 1994, the spouses and 

children of United States citizens or lawful permanent residents (LPR) may self-petition to 

obtain lawful permanent residency. The immigration provisions of VAWA allow certain battered 

immigrants to file for immigration relief without the abuser's assistance or knowledge, in order to 

seek safety and independence from the abuser. Please call the National Domestic Violence 

Hotline at 1-800-799-7233 or 1-800-787-3224 [TDD] for information about shelters, mental 

health care, legal advice and other types of assistance. 

Who can self-petition? 

The spouse or children of U.S. citizens or lawful permanent residents or a former spouse (within 

2 years) who have been subjected to battery or extreme cruelty in the U.S may file a petition 

(form I-360). They have to show a good faith marriage (not one just to get into the U.S.) and 

good moral character. If the applicant is already involved in a deportation proceeding, s/he has to 

show that they will experience extreme hardship if deported. The USCIS cannot base its decision 

solely on negative information from an abuser.  If the VAWA self-petition is granted, that only 

gives the applicant the permission to apply for legal status.  It does not guarantee status will be 

adjusted to legal permanent resident or citizen. See http://www.uscis.gov/portal/site/uscis and the 

Humanitarian section for more information. 

 

Self-petitions, unlike petitions filed by sponsors, must all be filed at the USCIS Vermont Service 

Center (VSC). The VSC makes a decision “on the papers” without an interview with the 

applicant. Vermont has a special group of USCIS officers reviewing these applications; this 

group receives regular training in domestic violence. Once VSC approves a self-petition, an 

applicant whose abuser is a U.S. citizen may immediately apply for lawful permanent residence 

at the local USCIS office. If the abuser is a lawful permanent resident, however, the petitioner 

must wait for her number to come up in the visa quota system before she can apply for lawful 

permanent residence, just like her counterpart in the “normal” family immigration system. The 

VSC will grant work authorization to all approved self-petitioners while they wait to apply for 

lawful permanent residence, however. This helps them escape economic control by their abusers.  

 

Self-petitioners no longer need to show extreme hardship to win VAWA self-petitions. Those 

applying for VAWA cancellation in immigration proceedings, however, still must show they or 

their children will suffer extreme hardship if USCIS removes them. 

 

To win a VAWA self-petition case, a battered immigrant must show one of the following 

relationships:   

 

 The spouse or child of a U.S. citizen or a lawful permanent resident who is abusive 

http://www.hhs.gov/ocr/immigration/griagency.html
http://www.hhs.gov/ocr/immigration/finalqa.htm
http://www.uscis.gov/portal/site/uscis
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 The spouse or child of a U.S. citizen or a lawful permanent resident who lost his status 

within the past two years because of domestic violence 

 The former spouse of a U.S. citizen or lawful permanent resident who was abusive and 

the divorce took place in the past two years and was related to domestic violence 

 The spouse of a U.S. citizen or lawful permanent resident who was a bigamist (and 

therefore they were never legally married, but she married in good faith) 

  

 The spouse of a U.S. citizen who abused you and who died within the past two years 

  

Note: If the U.S. citizen spouse died within the past two years, in order to win a VAWA self-

petition case, the widowed spouse must not have remarried. 

 

What is the role of an advocate? 

The advocate can assist by: 

 

 Obtaining information about the abuser’s immigration or citizenship status, prior 

divorces, and residence. 

 Documenting the existence of abuse. 

 Documenting her good moral character. If she has an arrest from domestic violence, 

get it expunged. 

 If she is already in the deportation process, research the issue of domestic violence 

and available protections for women in her home country, and document why she needs 

to receive services in the U.S. 

 

Does the receipt of benefits harm the person’s application for self-petition? 

No.  A law passed Oct 11, 2000 says that VAWA petitioners who receive benefits will not have 

those benefits considered against them as a “public charge” when considering their application.   

  

 If a woman is not eligible for a VAWA petition, is there any other visa she can apply 

for? 

 Yes.  If she was the victim of a crime in the United States, she can apply for a U visa.  

If she has suffered substantial physical or mental abuse flowing from criminal activity 

and is willing to cooperate with law enforcement investigating or prosecuting such 

criminal activity.  To be eligible, she must show: 

  

 She suffered substantial physical or mental abuse as a result of one of the following 

forms of criminal activity:  rape, torture, trafficking, incest, domestic violence, sexual 

assault, abusive sexual contact, prostitution, sexual exploitation, female genital 

mutilation, being held hostage, peonage, involuntary servitude, slave trade, kidnapping, 

abduction, unlawful criminal restraint, false imprisonment, blackmail, extortion, 

manslaughter, murder, felonious assault, witness tampering, obstruction of justice, 

perjury, or attempt, conspiracy, or solicitation to commit any of the above mentioned 

crimes.  She must also show that she possesses information about the criminal activity.   

 She must provide a certification from a federal, state or local law enforcement 

official, prosecutor, judge or authority investigating criminal activity that states that the 

applicant is being, has been or is likely to be helpful in the investigation.   
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 To file a U visa visit: http://www.uscis.gov/i-918. Applications for U visas will now 

be sent and processed through the USCIS Vermont Service Center, the same place 

VAWA petitions are sent.   

 
Can battered women get asylum? 

As of December 8, 2000 a proposed USCIS rule change would include victims of domestic 

violence as a “social group” facing persecution and eligible for asylum in the U.S. It would 

recognize that women sometimes face persecution because of their gender. The proposed rule  

was prompted by the Rodi Alvarado Pena case, a Guatemalan woman long brutalized by her 

husband, a former soldier. Her application for asylum was denied but the case was stayed and put 

under review by Attorney General Janet Reno. In March 2001 the 9
th

 Circuit Federal Court (San 

Francisco) upheld an asylum appeal based on the domestic abuse a Mexican teen-ager suffered at 

the hands of her father. The argument was based on her membership in a particular social group 

– her family.  

 
Who qualifies for asylum? 

An applicant needs to show one or more of the following factors: 

 

 The government in her home country tolerates or condones domestic violence. 

 Her partner abused her while they were together in the home country or will abuse 

her there if she returns. 

 Her abuser believes she has the political opinion, contrary to societal norms, that men 

should not be able to subordinate women in marriage. 

 She belongs to a social group that her abuser wishes to subdue, such as abused 

spouses who challenge male dominance. 

 

Women from countries with coercive population control (China) are eligible. 

 

Advocates should referred victims to an immigration law expert -- hopefully one with domestic 

violence experience -- not the USCIS. 

 

Resources for Battered Immigrant Women 
 

Written Resources 

Domestic Violence in Immigrant and Refugee Communities: Asserting the Rights of Battered 

Women produced by the Family Violence Prevention Fund, Northern California Coalition for 

Immigrants Rights and National Immigration Project of the National Lawyers Guild, Inc. 

 

Programs 

 Battered Women’s Justice Project, 4032 Chicago Avenue South, Minneapolis, MN 

55407, Telephone - 800-903-0111, Fax - 612-824-8965. 

 National Immigration Project, 14 Beacon Street #506, Boston, MA 02108, Telephone - 

617-227-9727. 

 National Immigration Law Center, 3435 Wilshire Boulevard, Suite 2850, Los Angeles, 

CA 90010, Telephone – 213-639-3900, Fax - 213-639-3911.  

http://www.uscis.gov/i-918
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 Legal Momentum, 395 Hudson Street, 5
th

 Floor, New York, NY 10014, Telephone - 

212-925-6635 

 ASISTA, 515 28th Street, Des Moines, IA 50312. Telephone - 515-244-2469, Fax – 515-

244-7417 

 

 

 

 

 

 

 

 a. A Historical Perspective (Battered and Trafficked Immigrants) 

 

In 1994 and 2000 Congress included in the Violence Against Women Act 

immigration provisions designed to remove obstacles inadvertently interposed by 

immigration laws that prevent immigrant victims from safely fleeing domestic 

violence and prosecuting their abusers. VAWA 2000 extended immigration relief 

to immigrant victims of sexual assault, human trafficking, and other violent 

crimes who agree to cooperate in criminal investigations or prosecutions. A key 

goal of VAWA’s immigration protections is to cut off the ability of abusers, 

traffickers, and perpetrators of sexual assault to blackmail their victims with 

threats of deportation, and thereby avoid prosecution.  

 

VAWA allows immigrant victims to obtain immigration relief without their 

abusers’ cooperation or knowledge. Congress understood that in order to stop 

domestic violence, all victims need protection and assistance without regard to 

their immigration status. 

 

While VAWA 1994 and 2000 made significant progress in reducing violence 

against immigrant women, there are still many women and children whose lives 

are in danger today. Many VAWA-eligible victims of domestic violence, sexual 

assault, child abuse, or trafficking are still being deported. Others remain 

economically trapped by abusers or traffickers in life-threatening situations. Some 

needy victims of family violence, including incest survivors and elder abuse 

victims, are totally cut off from VAWA’s immigration protections. Finally, many 

trafficking victims are too afraid to cooperate with law enforcement for fear that 

traffickers will retaliate against their family members. VAWA 2005 eliminates 

some of the major obstacles immigrant crime survivors face in achieving safety 

and legal immigration status. 

 

b. Some key provisions 

 

i. Implements VAWA’s original intent by stopping deportation of 

immigrant victims of domestic violence, sexual assault, or trafficking: 
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 Gives VAWA-eligible applicants the opportunity to file one 

VAWA motion to reopen to pursue VAWA relief. Exempts VAWA 

cancellation of removal or suspension of deportation applicants from 

the motion to reopen filing deadlines and numerical limits, provided 

that they are physically present in the U.S. at the time of filing. Also 

provides that the filing of such motion shall stay their removal pending 

final disposition of the motion including exhaustion of all appeals, if 

the motion establishes a prima facie case for the relief sought. 

 

 

 Adds battery or extreme cruelty to the list of exceptional 

circumstances in removal proceedings for motions to reopen in 

absentia orders.  

 

 Exempts victims of domestic abuse, sexual assault, or trafficking 

from sanctions for failing to voluntarily depart. VAWA petitioners, 

VAWA cancellation of removal applicants, and VAWA suspension of 

deportation applicants are not subject to the penalties for failing to 

depart after agreeing to voluntary departure if the extreme cruelty or 

battery was at least one central reason for the overstay of voluntary 

departure.  

 

 Encourages the use of the I-212 process that allows DHS to waive 

prior entry and removal problems for immigrant victims of 

domestic violence, sexual assault, or trafficking so that immigrant 

victims who qualify for VAWA, T, or U relief can overcome 

reinstatement of removal problems.  
 

 Improves VAWA cancellation of removal through technical 

amendment so judges can grant VAWA 2000 domestic violence 

victim waivers.  

 

 Fixes the filing deadline problem for VAWA NACARA 202 

applicants by allowing abused spouses and children eligible for legal 

immigration status as a Nicaraguan or Cuban under the Nicaraguan 

Adjustment and Central American Relief Act of 1998 to apply even if 

the abuser did not apply for status and even through the filing deadline 

has passed.  

 

 Improves access to VAWA HRIFA. Provides that if an alien abuser 

was eligible for status under the Haitian Refugee Immigration Fairness 

Act of 1998 but did not apply for status, the alien’s abused spouse or 

children at the time may now apply for immigration status on their 

own. 
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 Grants Cuban Adjustment to the spouse of a Cuban eligible for 

adjustment under the Cuban Adjustment Act for two years after the 

date on which the Cuban spouse died, or for two years after the date of 

termination of the marriage, if the abused spouse demonstrates a 

connection between the termination of the marriage and being battered 

or subject to extreme cruelty by the Cuban. 

 

 

 

 

 Improves protection for children of U visa recipients. Corrects a 

drafting error in VAWA 2000 and enhances protection for crime 

victims by providing that certain family members accompanying 

or following to join can receive U visas without having to first 

show that the visas are necessary to avoid “extreme hardship.”  

 

 Allows trafficking victims whose physical or psychological trauma 

impedes their ability to cooperate with law enforcement to seek a 

waiver of this requirement.  

 

 Amends good moral character definition (INA 101(f)(3)) to clarify 

that a prior removal order [INA 212(a)(9)(A)] does not constitute a bar 

to establishing good moral character. Note: this amendment fixes a 

prior legislative drafting error and applies to all aliens, not just 

VAWA, T, or U eligible aliens. 

 

 Protects child abuse and incest victims by allowing them to self-

petition up to age 25 so long as the child abuse was at least one 

central reason for the filing delay  

 

 Expands VAWA self-petitioning to elder abuse victims who have 

been battered or subjected to extreme cruelty by their adult U.S. 

citizen son or daughter.  

 

 Removes 2-year custody and residency requirement for abused 

adopted children by allowing adopted children to obtain permanent 

residency even if they have not been in the legal custody of, and have 

not resided with, the adoptive parent for at least two years, if the child 

has been battered or subject to extreme cruelty by the adoptive parent 

or by a family member of the adoptive parent.  

 

 Protects abused immigrant children and children of battered 

immigrants from being cut off from VAWA immigration 

protection because they turn 21. Assures that child VAWA self-

petitioners and derivative children have access to VAWA’s aging out 
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protections and can additionally access any Child Status Protection 

Act relief for which they qualify. 

 

 No petitioning for abusers as family members. An alien who was a 

VAWA petitioner, or granted a T or U visa may not file an application 

on behalf of the person who committed the battery, extreme cruelty, or 

trafficking against the individual, which established the individual’s 

eligibility as a VAWA petitioner, or for T or U status.  

 

 Protects trafficking victims’ family members living abroad and 

reunites family members by allowing them to receive T visas without 

having to show extreme hardship.  

 

 Improves access to permanent residency for trafficking victims by 

providing them an exception to the penalties for being unlawfully 

present where the trafficking was at least one central reason for the 

unlawful presence. 

 

 Allows change of status to T or U for aliens who entered the U.S. 

on C (transit), D (crewmen), K (fiancée, non-immigrant spouse, 

child), S (criminal informant), or J (exchange visitor) visas; as visitors 

under the visa waiver program; or as visitors from Guam.  

 

 Extends duration of U and T visas for up to 4 years, with the option 

to extend year by year if law enforcement certifies that such extension 

is necessary to assist in the criminal investigation or prosecution.  

 

 Allows some trafficking victims earlier access to permanent 

residency by allowing continued presence to count towards the three-

year residence requirement and allowing DHS discretion to reduce 

three year wait upon receipt of certification that law enforcement 

officials do not object.  

 

 For purposes of T visa certifications clarifies that victims of 

trafficking are participating in investigations and prosecutions when 

they respond to and cooperate with requests for evidence and 

information.  

 

 Strengthens VAWA Confidentiality Enforcement. In 1996 Congress 

created special protections for victims of domestic violence against 

disclosure of information and the use of such abuser-provided 

information in removal proceedings. In 2000 and in this Act Congress 

extended these protections to cover victims of trafficking, certain 

crimes and others who qualify for VAWA immigration relief. These 

provisions are designed to ensure that abusers and criminals cannot use 

the immigration system against their victims.  
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 Protects driver’s license information for limited group of crime victims 

whose confidential address is critical for their safety. With respect to 

rules governing identification cards and drivers’ licenses (as enacted 

by REAL ID), DHS and the Social Security Administration shall give 

special consideration to victims of domestic abuse, sexual assault, 

stalking, or trafficking who are entitled to enroll in state address 

confidentiality programs, whose addresses are entitled to be 

suppressed under State or Federal law, VAWA confidentiality, or 

suppressed by a court order.  

 

 Special immigrant juveniles shall not be compelled to contact the 

abusive family member at any stage of the SIJS application process.  

 

 Guarantees Access to Legal Services for Immigrant Victims by 

authorizing any Legal Services Corporation-funded program to 

use any source of funding, including LSC funding, to represent 

any victim of domestic violence, sexual assault, trafficking, or 

other crime, regardless of the victim’s immigration status.  

 

 Employment authorization for abused spouses of certain non-

immigrant professionals. Derivative spouses admitted to the U.S. 

under the A, E(iii), G, or H non-immigrant visa programs who are 

accompanying or following to join the principal shall be granted 

work authorization if the derivative spouse demonstrates that 

during the marriage he or she (or a child) has been battered or 

subjected to extreme cruelty perpetrated by the principal.  

 

 Employment Authorization for victims with approved VAWA 

petitions and T visas  

 

 Creates uniform definition of “VAWA petitioner”” which covers 

all forms of VAWA self-petitions created in VAWA 2000 including 

all VAWA-self petitioners, VAWA Cuban adjustment, VAWA 

HRIFA, VAWA NACARA (202 & 203) applicants and battered 

spouse waivers. Includes both petitioners and their derivative children.  

 

 All VAWA cases to be adjudicated at the specially trained VAWA 

unit at the Vermont Service Center. This includes VAWA 

adjustment of status applications, VAWA parole applications, and 

employment authorization applications for abused spouses of H, A, G, 

and E(iii) visa holders.  

 

 Mandates promulgation of regulations implementing VAWA 2000 

and VAWA 2005 within 180 days after enactment of VAWA 2005. 

 



 192 

 Prevents abusive U.S. citizens from sponsoring multiple foreign 

fiancées and/or spouses. DOS cannot issue a K visa (unless DHS 

grants a waiver or the domestic violence victim exception applies) if 

the U.S. citizen has previously filed two K visa petitions, and less than 

two years have passed since the date of filing of the most recent K visa 

petition. DHS can waive this bar, but not when the U.S. citizen has a 

history of committing domestic abuse or other violent crimes.  

 

 Government tracking of serial K visas. Creates government database 

to track serial K petitions filed by same U.S. citizen petitioner and to 

notify foreign fiancé or spouse of prior K petitions. Notification 

requirement triggered after petitioner has filed three K petitions within 

the past 10 years [Section 832]. 

 

 Domestic abuse pamphlet to be distributed to all foreign fiancées 

and spouses. DOS, DHS, and DOJ shall create pamphlet on domestic 

abuse laws and resources for immigrant victims in the U.S. The 

pamphlet must be sent to all foreign fiancés and spouses. DHS shall 

also send results from any criminal background checks conducted in 

the course of adjudicating the K visa petition, along with the 

petitioner’s disclosure of any criminal history. U.S. consular officers 

shall orally inform foreign fiancées/spouses of the petitioner’s criminal 

history. DOS and DHS cannot disclose locational or personal 

information about prior victims of the U.S. citizen petitioner. 

 

 International Marriage Broker (IMB) Duties. IMBs are prohibited 

from sharing any information on minors with any person or entity. 

IMBs cannot give U.S. clients information on a foreign national until 

the IMBs have searched sex offender registries, collected criminal and 

family background information, provided background information to 

the foreign national, given the domestic abuse pamphlet, and received 

written consent from the foreign national to share her contact 

information. Violation of these requirements can result in civil penalty 

up to $25,000. Note: the King Amendment was excluded from final 

VAWA due in part to strong opposition by the National Task Force to 

End Domestic Violence and Sexual Violence, National Network to 

End Violence Against Immigrant Women, privacy groups, and 

immigration advocacy groups. The King Amendment would have 

barred U.S. citizens and permanent residents with certain domestic 

abuse convictions from sponsoring any family immigrants for 

permanent residency. 

 

4.   SAFETY FOR INDIAN WOMEN 
 

a. Key VAWA provision 
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VAWA has several provisions which address American Indian and Alaska Native 

women specifically.  Specifically, Section 901 contains six findings highlighting 

that American Indian and Alaska Native women are victimized at a higher rate of 

violence than any other population of women. It presents research portraying a 

spectrum of violence committed against Indian women including rape, battering, 

and homicide. Section 901 also states the unique legal responsibility of the United 

States to Indian tribes in safeguarding the lives of Indian women. 

 

For this population, VAWA has its purposes to:  

 

(1) Decrease the incidence of violent crimes against Indian women;  

(2) Strengthen the capacity of Indian tribes to exercise their sovereign authority to 

respond to violent crimes committed against Indian women; and  

(3) Ensure that perpetrators of violent crimes committed against Indian women 

are held accountable for their criminal behavior. 

 

b. Studies/Reviews 

 

i. VAWA also directs the Attorney General and Secretary of Health and 

Human Services to each conduct annual consultations with Indian tribal 

governments concerning the federal administration of tribal funds and 

programs established under the Violence Against Women Act of 1994 and 

VAWA. Requires the Attorney General, during such consultations, to 

solicit recommendations from Indian tribes concerning:  

 

(1) administering tribal funds and programs; 

 

(2) enhancing the safety of Indian women from domestic violence, 

dating violence, sexual assault, and stalking; and  

 

(3) strengthening the federal response to such violent crimes. 

 

ii. VAWA also directs:  

 

The Attorney General, acting through the National Institute of Justice, in 

consultation with the Director of the Office on Violence Against Women, 

to conduct a national baseline study to:  

 

(1) examine violence against Indian women; and  

 

(2) evaluate the effectiveness of federal, state, tribal and local 

responses to offenses against Indian women.  

 

The Attorney General, acting through the Director of the Office on 

Violence Against Women, to establish a task force to assist in the 
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development and implementation of the study. Requires the Director to 

appoint to the task force representatives from:  

 

(1) national tribal domestic violence and sexual assault nonprofit 

organizations;  

 

(2) tribal governments; and  

 

(3) the national tribal organizations. Authorizes appropriations of 

$1,000,000 for FY2007 and FY2008. 

 

The Secretary of Health and Human Services, acting through the Indian 

Health Service and the Centers for Disease Control and Prevention, to 

conduct a study to obtain a national projection of:  

 

(1) the incidence of injuries and homicide resulting from domestic 

violence, dating violence, sexual assault and stalking committed 

against American Indian and Alaska Native women;  

 

(2) the cost of providing health care for the injuries. Authorizes 

appropriations of $500,000 for FY2007 and FY2008. 

 

c. Other Amendments 

 

i. VAWA amends the federal code to require the Attorney General to permit 

Indian law enforcement agencies, in cases of domestic violence, dating 

violence, sexual assault, and stalking, to enter information into, and obtain 

information from, federal criminal information databases. 

 

ii. Directs the Attorney General to contract with any interested Indian tribe, 

tribal organization, or tribal nonprofit organization to develop and 

maintain a national tribal sex offender registry and a tribal protection order 

registry. Authorizes appropriations of $1,000,0000 for FY2007-FY2011. 

 

iii. Requires the Director to take certain tribal set asides under the Act and 

combine them to establish the Grants to Indian Tribal Governments 

Program. The purpose of the single grant program is to enhance the 

response of Indian tribal governments to address domestic violence, sexual 

assault, dating violence, and stalking. 

 

iv. Amends the Omnibus Crime Control and Safe Streets Act of 1968 to 

provide for the establishment in the Office on Violence Against Women a 

Deputy Director for Tribal Affairs. Directs the Deputy Director to:  

 

(1) ensure that a portion of the tribal set-aside funds from any grant 

awarded under this Act, the Violence Against Women Act of 1994, 
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or the Violence Against Women Act of 2000 is used to enhance the 

capacity of Indian tribes to address the safety of Indian women; 

and  

 

(2) ensure that another portion is used to hold offenders 

accountable. Requires that the Deputy Director shall under the 

guidance and authority of the Director of the Office on Violence 

Against Women:  

 

(A) oversee and manage the administration of grants to and 

contracts with Indian tribes, tribal courts, tribal 

organizations, or tribal nonprofit organizations; 

 

(B) ensure that, if a grant under this Act or a contract 

pursuant to such a grant is made to an organization to 

perform services that benefit more than 1 Indian tribe, the 

approval of each Indian tribe to be benefited shall be a 

prerequisite to the making of the grant or letting of the 

contract;  

 

(C) coordinate development of Federal policy, protocols, 

and guidelines on matters relating to violence against 

Indian women;  

 

(D) advise the Director of the Office on Violence Against 

Women concerning policies, legislation, implementation of 

laws, and other issues relating to violence against Indian 

women;  

 

(E) represent the Office on Violence Against Women in the 

annual consultations under section 903;  

 

(F) provide technical assistance, coordination, and support 

to other offices and bureaus in the Department of Justice to 

develop policy and to enforce Federal laws relating to 

violence against Indian women, including through litigation 

of civil and criminal actions relating to those laws;  

 

(G) maintain a liaison with the judicial branches of Federal, 

State, and tribal governments on matters relating to 

violence against Indian women;  

 

(H) support enforcement of tribal protection orders and 

implementation of full faith and credit educational projects 

and comity agreements between Indian tribes and States; 

and 



 196 

 

(I) ensure that adequate tribal technical assistance is made 

available to Indian tribes, tribal courts, tribal organizations, 

and tribal nonprofit organizations for all programs relating 

to violence against Indian women. 

 

v. Expands the Firearms Possession Prohibition to include tribal law 

conviction by amending the federal criminal code to include under the 

term "misdemeanor crime of domestic violence" any offense that is a 

misdemeanor under Tribal law. 

 

vi.  Amends the federal criminal code to impose criminal penalties upon any 

person who: (1) commits a domestic assault within the special maritime 

and territorial jurisdiction of the United States or Indian country; and (2) 

has a final conviction on at least two separate prior occasions in federal, 

state, or tribal court for offenses that would be, if subject to federal 

jurisdiction, an assault, sexual abuse, or serious violent felony against a 

spouse or intimate partner, or a domestic violence offense. 

 

 

C. Creditor/Debtor Issues 
 

1. Community Property 

Assets acquired during marriage are, in most instances, community property. Therefore 

each spouse own a one-half share in any assets acquired during marriage, including bank 

accounts, personal property and real property, even if only one spouse’s name is on the 

title, deed or account.  Similarly, both spouses are responsible for most debts incurred 

during marriage, even if one spouse acquires the debt without the other’s knowledge. 

Arizona’s community property statutes are found at ARS 25-211, et seq. 

 

2. Effect of Divorce 

Simply filing for separation or divorce does not sever the community; it ends only after 

the service of the divorce petition, separation or annulment. After such service, property 

and debts acquired after service belong only to the person who acquired them. 

 

3. Fair Debt Collection Practices Act 

Under this federal law, found at 15 U.S.C. § 1692(c), bill collectors must adhere to 

certain regulations. They may not: 

 

 Call about a bill before 8:00 a.m. or after 9:00 p.m. 

 Contact the debtor’s neighbors, friends or relatives about the debt. 

 Threaten the debtor, the debtor’s relatives or the debtor’s friends with criminal 

prosecution or any form of harm or harassment. 

 Threaten to publish or publish the debtor’s name as a person who does not pay 

bills, except in credit reports. 
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 Make false claims that they are lawyers or law enforcement officials or other 

governmental officials. 

 Contact the debtor’s employer for any reason other than to verify employment or 

arrange a wage attachment. 

 Threaten to take the debtor’s property without a judgment. 

 Claim they will increase the debt when the debtor has not agreed in writing to pay 

attorneys’ fees, service fees or other charges. 

 

If the creditor does not abide by these rules, the debtor may wish to write a letter to the 

creditor, stating the following: 

 

  Dear Sir/Madame: 

 

I have received numerous phone calls and letters from you concerning bills I 

haven’t paid. As I have informed you, I cannot pay due to circumstances 

beyond my control. Pursuant to 15 U.S.C. 1692(c), I am giving you formal 

notice to cease all further communication, except for the reasons specifically 

set forth under the law. 

     Sincerely yours, 

     Name 

 

The debtor should be sure to keep a copy of the letter. 

 

4. Credit Reporting 

 

If the debtor believes s/he has been billed unfairly, or that the amount billed is incorrect, 

the debtor should write a letter to the creditor immediately, explaining why the bill is 

incorrect. The letter should also request an accounting of what is owed, and if applicable, 

the dates and amounts of any payments already made. The debtor should also check to 

see if the incorrect debt has been reported to a credit agency. In order to obtain a copy, 

annually, of your credit report from all 3 credit reporting agencies (Equifax, TransUnion 

and Experian) at no cost (yes, its free), go to www.annualcreditreport.com.  The fees for 

obtaining credit reports will be waived if the person has been denied credit within thirty 

days of the request. If the credit report contains incorrect information the debtor should 

notify the credit-reporting agency immediately in writing.  The credit card companies can 

be reached as follows: 

 

Equifax 877-576-5734 or www.equifax.com 

TransUnion 800-680-7289 or www.transunion.com 

Experian 888-397-3742 or www.experian.com 

 

If a victim of domestic violence is maintaining a secret address, it must not be given to 

the credit agency, as it may be accessible to the abuser. If a debt is not paid as ordered 

under the divorce decree, an ex-spouse can request a credit status report that might reveal 

the victim’s address. Also, some credit reports include an ex-spouse’s address, so even if 

the abuser requests his/her own credit report, the victim’s new address may be listed as a 

http://www.annualcreditreport.com/
http://www.equifax.com/
http://www.transunion.com/
http://www.experian.com/
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co-debtor.  In addition, the Equal Credit Opportunity Act requires a creditor to report the 

account information in the name of both parties, which presents a problem for the victim 

if he/she continues to share a joint account with the abuser. Suppose the victim assumes 

the credit obligation and provides the creditor with a new address. Unless the abuser’s 

name is removed from the account, the creditor will continue to report the account under 

both names and the new address associated with the account. If the ex-spouse then 

requests a credit report, that debt with its accompanying name and address of the co-

debtor will be on the credit report. 

 

The victim can request removal of an ex-partner’s name from any joint account and 

request written confirmation that account records will reflect the change. This means of 

course that he/she will be solely responsible for the debt. He/she could also give the 

creditor a “secure” address, one that the ex-partner could obtain without affecting the 

victim’s safety. 

 

5. Repossession 

Under the law, there are two types of creditors: secured and unsecured. Most credit is 

unsecured. An unsecured creditor must file suit, win and obtain a judgment in order to 

collect the debt. However, if the credit is secured, the creditor has the option of taking 

back the property that secured the underlying debt. For example, a car purchased on 

credit could be repossessed if the debtor stops making payments. 

 

6. Exempt property 

Some property is exempt from creditors; therefore it cannot be taken in an attempt to 

satisfy a debt. Under A.R.S. § 33-1101 et seq., creditors cannot take certain property, 

including but not limited to: 

 

 Equity in a home up to $150,000. 

 Furniture and appliances up to $4,000. 

 Clothing and other personal items up to $500. 

 A car with fair market value up to $5,000 or if disabled, up to $10,000.   

 Bank accounts up to $150.00 ($300.00 for joint accounts). 

 Social security income. 

 Child support payments. 

 TANF. 

 Additional items included in A.R.S. § 33-1123 -1130. 

 

7. Bankruptcy 
Filing for bankruptcy is an important decision and should be examined in the context of 

whether the debtor is also filing for a legal separation or divorce. Upon service of a 

petition for legal separation or divorce that actually results in a divorce or separation, the 

community will be severed. If the debtor files for bankruptcy before the divorce is served, 

the other spouse can still incur debts during that period; those debts will still be 

considered “community property” and will not be discharged in the bankruptcy. It is best 

to wait to file for bankruptcy until after the dissolution or legal separation is final so that 
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all property has been distributed.  In a bankruptcy certain debts are not dischargeable, 

including: 

 

 Child support and spousal maintenance payments. 

 Certain income taxes. 

 Debts for writing bad checks or committing fraud, under Chapter 7. 

 Most student loans. 

 Judgments. 

 

 

D. Privacy Protection for Victims of Domestic Violence 
 

The federal Department of Health and Human Services (DHHS) released new privacy 

regulations that went into effect April 2001. Health care providers, health plans and health 

clearinghouses must comply within two years. Small health plans must comply within three 

years. 

 

Only health care providers, health plans and health clearinghouses are covered. Most shelter 

programs and domestic violence service providers are not covered.  The secretary of DHHS can 

impose civil and criminal penalties, but individuals do not have a right to sue. The regulations do 

not supersede state or federal laws if the state or federal laws are more protective of clients.  For 

example, Arizona state law is more protective of patient rights; therefore, HIPAA does not apply.  

It also d Health care providers generally must obtain patient consent prior to using or disclosing 

health information for treatment, payment or health care operations. However, a provider can 

refuse to treat a patient who does not consent. An individual must be informed in advance and be 

given an opportunity to agree to, object or restrict certain uses and disclosures. 

 

Patient information may be disclosed to a family member, other relative or close personal friend 

if: 

 

 The individual agrees. 

 The individual is given an opportunity to object and does not. 

 The entity reasonably believes the individual does not object. Therefore, a victim of 

domestic violence must make it clear to the health care provider that he/she does not 

want information disclosed to the abuser and insist that fact be written prominently on 

the record. 

  

Health care providers and health plans must accommodate reasonable requests by patients about 

how and where to communicate with them. For example, a victim who does not want his/her 

partner to know about treatment for domestic violence injuries may request that the provider use 

a particular address or phone number to communicate with him/her. He/she can also request a 

closed envelope rather than post card. The provider may not require an explanation for the basis 

of such requests. 

 

An institution may refuse to regard a person, including a spouse, as a patient’s personal 

representative with respect to health information if that institution believes that the representative 
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has or may subject the patient to abuse or neglect, or that the patient would be endangered by the 

disclosure. The institution can also deny access to patient’s health information if it concludes that 

the disclosure is reasonably likely to cause substantial harm to the patient or another person. 

 

Health information may be disclosed without consent for certain reasons such as child abuse or 

domestic violence if: 

 

 The patient agrees. 

 There is mandatory reporting. 

 It is expressly authorized by statute or regulations. 

 

Institutions must inform the patient or personal representative of the reporting unless the 

personal representative is the suspected perpetrator. Health information may also be released 

subject to a court order, warrant, subpoena, summons, or administrative request for the purpose 

of locating a suspect, witness or missing person and then may only disclose the name, address, 

date and place of birth, social security number, blood type, type of injury, date and time of 

treatment or death and physical description of the person. 

 

Persons have a right to inspect, copy, amend and receive an accounting of disclosures up to six 

years. The individual must be notified how and when information will be used. 

 

E. Shelter Regulations 
 

Domestic violence shelters are regulated and licensed by the Arizona Department of Health 

Services as Behavioral Health providers. Standards for a shelter for victims of domestic violence 

can be found at http://www.sosaz.com/public_services/Title_09/9-20.htm under R9-20-1301. 

 

Previous licensing standards from DHS regarding distribution of medication caused some 

hardships for domestic violence shelters because of the different make up and needs of the 

residents and shelter programs.  Therefore, after some statewide meetings and discussions, new 

rules were created specifically for domestic violence shelters that should make compliance 

easier.  The new standards follow.   

 

1.    Standards for a Shelter for Victims of Domestic Violence, R9-20-1301(C) 

 

A licensee of a domestic violence shelter shall develop, implement, and comply with 

policies and procedures for storing a client’s medication that include: 

 

 For a client who does not meet the requirements in R9-20-1202 (F), compliance 

with R9-20-408 (see section below) 

 For a client who meets the requirements in R9-20-1202 (F): 

 Providing the client with an individual locked storage area that is not accessible to 

other clients; or 

 Storing the medication in a central locked area or container that: 

o Is accessible only to a staff member of the agency; 

o Complies with the medication manufacturer’s recommendations; and 

http://www.sosaz.com/public_services/Title_09/9-20.htm
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o While unlocked, is not left unattended by a staff member 

 

In order for a client to meet the requirements of R9-20-1202 (F), the standards for a level 

4 transitional agency, the client must be independent in self-administering the 

medication, i.e., does not require a reminder to take medication, does not need assistance 

opening a medication container, and takes medication as directed by the client’s medical 

practitioner. 

 

Pursuant to R9-20-1301(C)(3), if medication is stored in a central locked area or 

container for independent clients meeting the R9-20-1202 (F) criteria, the shelter agency 

shall: 

 

 Store medication for other than oral administration separately from medication for 

oral administration; 

 Ensure that a client takes only medication prescribed for the client and that the 

medication is taken as directed; 

 Store medication in an original labeled container that, for prescription medication, 

indicates: the clients name; the name of the medication, the dosage, and directions 

for taking the medication; the name of the medical practitioner prescribing the 

medication; and the date that the medication was prescribed 

 Maintain an inventory of each medication stored 

 Inspect the central locked storage area at least once every three months to ensure 

compliance with this section, and document the inspection to include: the name of 

staff member conducting the inspection, the date, the area inspected, whether 

medication is stored according to the requirements in this section, whether 

medication is disposed of, and any action taken to ensure compliance with this 

section. 

 

So, if the client is not independent and needs assistance in taking medication the shelter 

must comply with R9-20-408 (see below), while the shelter only need to comply with 

R9-20-1202 (see above) if the client is independent and does not need assistance in taking 

her medication. 

 

2.    Assistance in the Self-Administration of Medication, R9-20-408 

 

A licensee shall ensure that a client who requires assistance in the self-administration of 

medication receives assistance from agency staff. This ONLY applies to those persons 

who require assistance to take medication.  It does not apply to all residents. Such 

assistance MAY include: 

 

 Storage of medication 

 Reminders when to take the medication 

 Verification that medication is taken appropriately (i.e., prescription is in the 

name of the client, dosage is correct, and client takes the right amount) 

 Assistance in opening the container 

 Observation of the person taking the medication 
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If the program does assist the patient in administering medication, it SHALL have 

policies related to the practice that are approved by a medical practitioner, pharmacist, or 

registered nurse. These procedures include: 

 

 Instructing the client on results, reactions and side effects 

 Documenting, obtaining and disposing of medications 

 Each persons medication regimen must be approved by medical personnel 

 Assistance to the resident can only be done by a medical practitioner, a nurse, or 

staff member who has extensive training, skills, and knowledge 

 Having written authorization from medical personnel 

 Having an up-to-date Physician Desk Reference and toxicology reference book 

available 

 The actual storage of the mediation is outlined in detail and has to be inspected 

every three months – meticulous records must be kept. 

 

F. Counselor’s Duty to Warn 
 

If a patient communicates to a mental health provider an explicit, imminent threat of serious 

physical harm or death to a clearly identified or identifiable victim or victims, and has the 

apparent intent and ability to carry out the threat, the mental health provider has a duty to warn; 

he or she must tell the intended victim and the police, initiate voluntary or involuntary 

hospitalization, or take other precautions (A.R.S. § 36-517.02). 

 

A.R.S. § 36-517.02 states that there is no legal liability to the service provider unless the patient 

has communicated an explicit threat of imminent action and the mental health provider fails to 

take reasonable precautions. However, in Little v. All Phoenix South Community Mental Health 

Center Inc., 186 Ariz. 97, 919 P. 2d 1368 (l996), the Arizona Court of Appeals held that this part 

of the statute was unconstitutional because it violated common law. Common law recognizes a 

general negligence cause of action. Under Hamman v. County of Maricopa, 161 Ariz. 58, 775 P. 

2d 1122 (1989), general negligence includes harm to someone who is in the “reasonably 

foreseeable area of danger,” not only to those against whom an explicit threat has been made. A 

statute cannot eliminate a common law cause of action. Eliminating a common law cause of 

action is prohibited under Article 18, section 6 of the Arizona Constitution. Thus, that part of the 

statute was declared unconstitutional. 

 

In the Little case, Dennis Little’s wife was hospitalized after being stabbed by her husband. 

Dennis Little had repeatedly made threats against his wife prior to the stabbing. She sued 

Phoenix South for failing to take reasonable precautions to protect her. Phoenix South’s defense 

was based on an argument that the victim was not “clearly identified” as required in the statute. 

However, the court found that she was a “foreseeable victim within the zone of danger” under 

previous Arizona case law, and that the statute was unconstitutional because it conflicted with 

the common law. The result of the ruling is that mental health providers must warn foreseeable 

victims within the zone of danger, even though the patient may not explicitly name those 

victims. 
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In addition, a person who is responsible for the care of an incapacitated or vulnerable adult and 

who has a reasonable basis to believe that abuse or neglect has occurred shall report to a peace 

officer or protective services worker in the same manner as child abuse reports (A.R.S. § 46-

454). Permitting the life or health of an incapacitated or vulnerable adult to be endangered is a 

class 5 felony (A.R.S. § 46-455). A vulnerable adult means an individual who is 18 or older who 

is unable to protect himself/herself from abuse, neglect, or exploitation by others because of a 

physical or mental impairment (A.R.S. § 46-451 (A)(10)). 

 

While communicable disease information is protected (A.R.S. § 36-664), if a person in 

possession of confidential HIV-related information reasonably assumes that an identifiable third 

party is at risk of HIV infection, the person may report that risk to DHS (A.R.S. § 36-664(K)). 

The report shall be in writing and include the name and address of the identifiable third party and 

the name and address of the person making the report. The address of a shelter, however, should 

not be revealed. 

 

Except as provided in A.R.S. § 36-665, a person with confidential HIV-related information shall 

not disclose that information or be compelled by subpoena, order, search warrant or other 

judicial process to disclose that information. 

 

G. Confidentiality of Public Records 
 

Legislation passed in 2007 allows a victim of domestic violence who has obtained an order of 

protection or an injunction against harassment to request that the general public be prohibited 

from accessing personal information contained in: 

  voter registration documentation (A.R.S. § 16-153). 

  records maintained by the county recorder (A.R.S. § 11-483). 

  records maintained by the  county assessor and county treasurer (A.R.S. § 11- 

  484).  

  records maintained in The Department of Transportation (ADOT) (A.R.S. § 28- 

  454).  

 

In each case, an affidavit must be filed with the presiding judge of the superior court of the 

county in which the victim resides. The affidavit will include: 

 the victim’s full legal name, residential address and date of birth 

 a copy of the order of protection or injunction against harassment 

 the reasons for reasonably believing that the person's life or safety or that of 

 another person is in danger and that sealing the information will reduce that 

 danger. 

  

Additional information for an affidavit under A.R.S. § 11-483: 

  the document locator number and recording date of each instrument for which  

  the person requests access restriction pursuant to this section. 

  a copy of pages from each instrument that includes the document locator number  

  and the person's full legal name and residential address or full legal name and  

  telephone number. 
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  the full legal description and parcel number of the person's property. 

 

Additional information for an affidavit under A.R.S. § 11-484:  

  the full legal description and parcel number of the person's property. 

  
1. Voter Registration Records 

 

A.R.S. § 16-153 provides: 

 

 Victims and survivors of domestic violence can seal their voter registration records so 

their address, telephone number and voting precinct number is not accessible to the 

general public. 

 Voter records can also be sealed for any other individual that lives at the same 

address as the victim. 

 If the affidavit is accepted the records will be sealed for five years. If the affidavit is 

not accepted, the survivor can ask for a court hearing on the issue. 

 Once the record has been sealed, the survivor can no longer vote at the polls. He/she 

must personally go to the Elections Department in his/her County and pick up a mail-

in ballot. He/she should not request a ballot be mailed, as this will unseal the record. 

After he/she has the ballot it may be mailed in or dropped off at any polling place. 

 The county recorder has 120 days to seal the record, which could present a danger to 

the victim. 

 

2. Driver’s License Records 

 

Another area of concern is driver’s and car license records, which are of public record (A.R.S. § 

28-447).  Certain restrictions apply to the release of the information (A.R.S. § 28-450).  

Information from a vehicle title or registration shall not be released unless the person making the 

request provides the name of the owner, the vehicle identification number, and the vehicle 

license plate number.  Information from a driving record shall not be released unless the person 

provides the name of the licensee or the name of the person whose record is requested, the 

driver’s license number, and the date of birth or expiration of the driver’s license.  Obviously a 

former spouse or partner could provide this information, which could endanger the victim.  A 

person is required to update his/her records if the name or address changes (A.R.S. § 28-448), 

making it difficult for victims to relocate and stay safe.  However, on the request of an applicant, 

the Division of Motor Vehicles (DMV) shall allow the applicant to provide a post office box for 

an address rather than a street address (A.R.S. § 28-3166).  The applicant does have to provide 

the social security number to the DMV, but they do not and should not use it on the license itself  

(A.R.S. § 28-3158(F)).   

 

Under the Driver Privacy Protection Act [DPPA], as well as the Violent Crime Control and Law 

Enforcement Act of 1994 (Pub. L. No. 103-322, s. 30003, 108 Stat. 1796, 18 U.S.C. 2721-2725 

(1994)), states are prohibited from releasing an individual’s name, address, telephone number, 

photograph, social security number, or driver identification number, as well as any medical or 

disability information, without express consent. States were given three years to implement these 
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changes; however, a state is deemed in compliance if it enacts a procedure which implements the 

changes only as individuals renew their licenses, titles, registrations, or identification cards.     

 

In 2003, AzCADV, concerned that Arizona was not complying with the DPPA, wrote a letter to 

the Motor Vehicles Department [MVD] and the Arizona Department of Transportation [ADOT] 

requesting clarification of state policies. ADOT responded with an update on their policies 

regarding the release of driver’s records and the steps taken to protect the privacy of individual 

records in compliance with federal and state law. They assure us that the Division has made 

changes in the manner in which motor vehicle record requests are processed so that this process 

fully conforms to the requirements of the DPPA. In 2007, A.R.S. § 28-454 was passed, 

reinforcing prior statutes, but it limits the methods of sealing records to in-person contact. 

 

First, the person requesting the record must establish his or her eligibility under the DPPA (18 

U.S.C. § 2721(b) and then comply with the relevant provisions of A.R.S. § 28-450 or § 28-452 

before any information will be released. 

 

Second, in December  2000, MVD began “tagging” all of its existing title, registration and 

driver’s license records with a status code indicating that the person has not consented to the 

release of his or her information. The same status code is also placed on all new or changed 

records, unless an individual actually grants consent to the release of personal information. 

MVD’s driver’s application, title applications, renewal notices and change of address card now 

have an “Opt-in” box which will allow individuals to give their express consent. In addition, a 

new Consent to Release Motor Vehicle Record form, #96-0276, can be used to provide either a 

general release or a one-time only release (to a specific person or entity) (ADOT, MVD Policy 

Memo 01-005). 

 

H.   Public Housing 
 

If the housing has a Department of Housing and Urban Development (HUD) subsidy, such as 

Section 8 or public housing, then federal regulations, the HUD Handbooks, and local 

administrative plans govern the tenancy. 

 

An advocate can help victims get on a Section 8 certificate or voucher waitlist. An applicant can 

get on multiple waitlists, even in towns other than where he/she lives. Criminal record checks 

will be done before an applicant is eligible. 

 

For those living in Section 8 housing, a rule permits voucher-holders wishing to purchase a home 

to use tenant-based assistance as a mortgage subsidy (65 Fed. Reg. 55134; Sept 12, 2000). (To 

find out more about this project, contact National Housing Law Project at www.nhlp.org). 

 

Two problems faced by victims living in public housing are the zero tolerance and “one strike” 

rules. Zero tolerance is policy regarding drugs and violence. The “one strike” rule states that if 

the police are called for a violation of that policy, even if it is the first time, the tenant may be 

evicted. This is problematic for victims of domestic violence who need to call the police but are 

afraid they will be evicted for violating the “zero tolerance” policy.  Since most public housing 

tenants approve of the rule, property managers should be educated regarding the possible effect 

http://www.nhlp.org/
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on victims.  A rental agreement shall not include measures to prohibit tenants from contacting 

emergency help or a peace officer in an emergency situation (A.R.S. § 13-1315 (A)(4)).  HUD v. 

Rucker, a case decided by the Supreme Court in 2002, set a precedent that could be very 

dangerous for victims of domestic violence.  The Court held that a tenant is liable for crimes 

committed by other tenants and guests, even if the tenant did not condone the activity, could not 

control it, or was unaware of it. Public housing officials are not required to evict, but have the 

discretion to do so. They must consider the extent to which the housing project suffers from the 

action, the seriousness of the criminal action, and the extent to which the leaseholder has taken 

all reasonable steps to prevent or mitigate the criminal activity.  Therefore it would be prudent 

for a victim to get an order of protection and notify the property manager of both the situation 

and the fact that an order of protection has been obtained. In some cases, it may be in the 

victim’s best interest to move to another apartment or complex.   

 

Once a person is evicted from public housing, he/she is precluded from ever getting public 

housing again, anywhere in the country.  Therefore, advocates must be very aggressive to protect 

their client’s rights.  If an adverse decision regarding housing is made against the tenant/victim, 

he/she has the right to appeal. The process has specific administrative hearing requirements. 

Local legal services or a lay legal advocate may be able to represent the tenant at the hearing and 

should prepare just as they would for a trial in court. 

 

Federal law used to mandate preferences in public housing for domestic violence victims and 

their children. Now, however, preferences may be set at the local level.  Advocates should work 

with those public housing authorities and other housing advocates to ensure that housing for 

victims remains a preference.  In Arizona, the only two housing authorities that consider 

domestic violence as a priority are Eloy and Winslow. 

 

 

I. Arizona Landlord Tenant Law 
 

1. What law governs a landlord/tenant relationship? 

 

The Arizona Residential Landlord and Tenant Act governs all tenancies in which a tenant 

rents a home or an apartment from a landlord with a few exceptions (A.R.S. § 33-1301, 

et. seq.). The exceptions include (§ 33-1308): 

 

 Public housing (which is governed by Federal law). 

 Housing that is secondary to medical, religious or counseling treatment. 

 Tenant is buying the property. 

 Tenant is a member of fraternal or social organization that owns property. 

 Tenant is living on property as part of employment. 

 Transient housing in hotel, motel or recreational lodging. 

 

The Arizona Mobile Home Residential Landlord & Tenant Act governs all tenancies in 

which a mobile home owner rents a space from a mobile home park. This law is found at 

A.R.S. § 33-1401, et seq. The lease also governs all tenancies. A lease cannot waive any 

rights a tenant has under the law (A.R.S. § 33-1315). 
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These responses are only pertaining to the requirements under the Arizona Residential 

Landlord Tenant Act since it governs most tenancies. 

 

2. VACATING THE PREMISES 
 

a. If a member of the household moves out of the apartment, can the rest of the 

household remain on the premises?  
 

The rest of the household can remain if they are all on the lease. If all members of 

the household are not on the lease, it is within the landlord’s discretion to 

maintain or terminate the tenancy. However, in a community property state such 

as Arizona, married tenants are both entitled to stay on the property, whether or 

not both names are on the lease. Regardless of the above circumstances, a 

landlord cannot just throw remaining family members out on the street, but must 

follow proper procedure in order to evict. (See below for how a landlord has to 

terminate a tenancy). 

 

b. What happens to the amount of rent if a family member moves out?  
 

In a private landlord/tenant agreement, the amount of rent remains the same when 

a person moves out.  However, if the household is living in public housing or 

housing subsidized by HUD, the amount of rent decreases if a working member of 

the household moves out. In order to receive a recalculation of rent, the remaining 

household members should report as soon as possible that a family member has 

left. 

 

c. If a victim of domestic violence and his/her children leave the premises to go 

into shelter, do they still have to pay rent even if they are not there? Can they 

continue their tenancy when they return from the shelter? 

 

A household must pay rent every month during their tenancy if they want to 

maintain it – even if they are not present for a few months.  Rent must be paid in a 

timely manner.  Security deposits cannot be used to pay rent unless a landlord 

agrees in writing. Also, the tenant may want to inform the landlord in writing that 

they will be absent for a month or two but plan to pay rent. As long as the tenant 

continues to pay rent and the landlord has not properly terminated the tenancy, the 

tenant may return to the tenancy.  If the tenant does not notify the landlord that 

s/he will be gone for some time, e.g. to a shelter, the landlord under A.R.S. § 33-

1370 (H) may conclude the tenant has abandoned the unit and will proceed with 

eviction.   

 

d. If a tenant wants to permanently move out of the premises, how does s/he 

proceed?  

 

If a tenant has: 
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 Month-to-month tenancy, he or she must give a thirty-day notice to move out 

of the premises. (Most tenancies are month-to-month unless the tenant signed 

a lease for a different time or pays rent weekly.) 

 Week-to-week tenancy, he or she must give ten days notice to move out. 

 A year tenancy, he or she must give thirty days notice that she plans to not 

renew the lease. 

Domestic violence is now considered a valid reason for a tenant to break a lease 

under A.R.S § 13-1318.  A victim may terminate his or her lease without 

incurring penalties for doing so by providing the landlord with “a written notice 

requesting release from the rental agreement with a mutually agreed on release 

date within the next thirty days” (A.R.S. § 13-1318 (A)).  The victim must also 

provide the landlord with a copy of his or her protective order or a written report 

from a law enforcement agency stating that the victim notified the agency that he 

or she is a victim of domestic violence.  The victim is responsible for paying rent 

owed to the landlord before the agreed upon termination date.  

 

 

3. What are the tenant’s rights? 
 

a. Material Noncompliance 

If there is a material noncompliance with the rental agreement, the tenant must 

give the landlord written notice and ten days to correct.  If the landlord does not 

fix or cure the problem, the tenant may end the lease ten days from the date of the 

notice. If the landlord’s noncompliance with lease affects health and safety, the 

tenant only has to give the landlord a five-day notice and may move out in five 

days if the landlord does not fix or cure the problem. A.R.S. § 33-1361   

 

b. Fit Premises 

If the landlord does not maintain fit premises and the cost of compliance would be 

less than  $300 or half the monthly rent, the tenant may recover damages under § 

33-1361.   The tenant may also give the landlord a written notice stating what the 

problem is and that the tenant plans to have it fixed if the landlord does not fix it 

in ten days (A.R.S. § 33-1363). If the landlord does not fix it in 10 days, the 

tenant can have the work done by a licensed contractor, submit to the landlord the 

invoice and waiver of lien, and deduct it from the rent.   

 

c. Wrongful failure to supply utilities 

If the landlord wrongfully fails to supply electricity, heat, air-conditioning, 

cooling, water, hot water or essential services, the tenant must give reasonable 

notice to the landlord (A.R.S. § 33-1364).  The tenant can then: 

 

 Contract to get the service independent of the landlord. 

 Recover damages based on the lesser value of the property 
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 Obtain other housing during the time it takes the landlord to fix the 

problem, withhold rent until it is fixed, and recover for excess rent if the 

other housing was more expensive.   

 Recover costs and reasonable attorney fees 

 Get an injunction, which would either prohibit the landlord from improper 

behavior or mandate him/her to honor the lease agreement. 

 

d. Basis for suit against landlord 

If the landlord sues the tenant and the landlord is not in compliance with the lease 

or the law, the tenant should counterclaim under the remedies listed above (A.R.S. 

§ 33-1365). 

 

If the landlord unlawfully excludes the tenant from the residence or shuts off 

utilities, the tenant can sue for possession or to reinstate the rental agreement.  In 

either case, the tenant can get damages of two months rent or twice the actual 

damages, which ever is greater.   

 

If the landlord makes an unlawful entry, an entry in an unreasonable manner or 

makes repeated demands for entry that harass the tenant, the tenant can sue to stop 

the behavior and recover actual damages not less than one month’s rent (A.R.S. § 

33-1376) 

 

Pursuant to A.R.S. § 33-1381, a landlord may not retaliate by increasing rent, 

decreasing services or by bringing or threatening to bring an action for possession 

after any of the following: 

 

 The tenant has complained to a governmental agency charged with 

responsibility for enforcement of a building or housing code of a violation 

applicable to the premises materially affecting health and safety. 

 The tenant has complained to the landlord of a violation under § 33-1324. 

 The tenant has organized or become a member of a tenants’ union. 

 The tenant has complained to an agency charged for enforcement of the 

wage-price stabilization act. 

 

If the landlord tries to evict the tenant within six months of the tenant filing a 

complaint, it is presumed to be retaliation (A.R.S. § 33-1381).  However this 

presumption does not apply if the tenant made the complaint after notice of 

termination of the rental agreement.  This does not apply if the tenant has not paid 

rent.   

 
e. If a tenant leaves before the end of the tenancy and does not pay rent, what 

happens? 

Generally, if a tenant leaves before the lease expires, he/she is still responsible for 

the rent for the remainder of the tenancy. However, the landlord has a duty to 

mitigate the damages; he/she must try to re-let the premises (A.R.S. § 33-

1370(C)).  The new tenant’s rent is then deducted from the amount the former 
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tenant still owed. Landlords can also keep a tenant’s security deposit and apply it 

to the balance. If money is still owed to the landlord, he/she can bring a cause of 

action to obtain a money judgment against the tenant. The tenant may be able to 

arrange a payment plan to pay the remaining rent. 

 
Pursuant to A.R.S. § 33-1318, a victim of domestic violence can leave a tenancy 

without paying further rent by providing a copy of a protective order or a written 

report from a law enforcement agency stating that s/he has reported that s/he is a 

victim of domestic violence. 

 

f. What happens to a tenant’s belongings if he or she suddenly leaves? 

If a tenant has been evicted and a writ of restitution is issued, then the landlord 

must keep the belongings in good condition for twenty-one days (A.R.S. § 33-

1368 (E)). The tenant may access the property and remove necessities, such as 

clothing, tools, books and apparatus of a trade or profession, as well as 

identification or financial documents.  However, the tenant cannot remove other 

property until he or she pays for all reasonable moving and storing costs of the 

belongings. 

 

If a tenant vacates the premises for at least seven days, has not paid rent in at least 

ten days, and has left his or her personal belongings, the landlord must post a 

notice of abandonment on the door. At the time of the posting, the landlord must 

send a certified letter to the tenant’s last address.  Such notice must remain on the 

door for five days, after which the landlord may retake the premises and use the 

security deposit for unpaid rent. The landlord must then use reasonable care to 

store the belongings for ten days. After ten days, the landlord may sell the 

belongings and apply the proceeds of the sale to the balance owed by the tenant 

(A.R.S. § 33-1370). 

 

If there is excess money from the sale, the landlord must try to mail it to the 

tenant or keep it for a year. The landlord must keep records of the sale for a year. 

 

If a tenant has vacated and has taken his or her belongings, the landlord can post 

the notice of abandonment after the tenant has been gone with no payment of paid 

rent for five days. 

 

g. How does a tenant get a security deposit back? 

A landlord can charge no more than one and one-half times the monthly rental for 

a security deposit (A.R.S. § 33-1321 (A)). All tenants should do walk-through 

inspections when they move in and out of premises. Since January 1996, a move 

in form to specify any existing damages must be provided to the tenant (A.R.S. § 

33-1321 (C)). After a tenant moves out, he/she can send a landlord a notice with 

his or her new address. The notice can make a demand that the landlord either 

refunds the security deposit within fourteen days, or provides the tenant with an 

itemized list of what is being held as a security deposit. The landlord then has 

fourteen days to return the deposit or provide the list. If the landlord does not 
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return it or the tenant disagrees with the amount, the tenant can take the landlord 

to small claims court to get the deposit back and get twice the amount of actual 

damages (A.R.S. § 33-1321 (D)(E).   

 

4. Landlord Right’s 
 

a. How can a landlord terminate a tenancy? 

 

i. Material violation of the lease 

A landlord may terminate a tenancy only after he/she gives the tenant a 

notice of the termination. All notices must specify the reason for the 

termination.  For material violations of the lease (i.e. lies on application, 

income, number of people living there), the notice must inform the tenant 

that he or she has ten days to cure the breach or the tenancy will be 

terminated. 

 

However, if the breach concerns a falsehood about a prior felony record, 

prior eviction record, or current criminal activity, the tenant has no ability 

to cure the defect and will be evicted (A.R.S. § 33-1368(A)).   

 

If the breach concerns health and safety, the tenant must be given notice 

and five days to cure.  If the tenant breaches again in the same way, the 

landlord must give the tenant a ten-day notice that s/he is beginning a 

special detainer.   

 

ii. Material and irreparable breaches 

For material and irreparable breaches (serious breaches including but not 

limited to drugs, threats, crime, property destruction, and violence) the 

landlord only has to give the tenant a notice and does not have to give the 

tenant a right to cure. The landlord can proceed immediately to eviction.  

This presents a dilemma for victims of domestic violence who may be 

evicted because of their abusers’ actions.  A.R.S. § 33-1368 (G) states that 

the tenant is held responsible for the actions of guests that violate the lease 

agreement if the tenant could reasonably be expected to be aware that such 

actions might occur and did not attempt to prevent those actions to the best 

of his/her ability.  This provision gives the victims of domestic violence 

several arguments: 

 

 If the abuser is a tenant, this section does not apply because he/she 

is not a “guest”.   

 If the abuser is a tenant, only the tenant who breached the lease 

should be evicted. 

 If there is an order of protection against the abuser ordering 

him/her not to come to that apartment, then he/she is not a “guest”, 

but a trespasser, and the victim should not be held accountable for 

that behavior. 
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 A tenant who is a victim of domestic violence has done everything 

to the best of his/her ability to prevent the abuser’s actions by 

making a police report and/or getting an order of protection. If the 

tenant has not paid rent, the landlord must provide the tenant with 

notice that gives him/her five days to cure and pay the rent. A.R.S. 

§ 33-1368 (B). 

 

iii. Forcible Detainer 

If the tenant has not cured the defect within the allotted time, the landlord 

may file a forcible detainer against the tenant (A.R.S. § 12-1171 et seq.). 

The landlord may file this in Justice Court or Superior Court. The tenant 

will then receive a summons, which usually states that he/she must present 

a defense before a judge within three days. If the judge finds in favor of 

the landlord, the tenant will then have five days to move. After five days 

the landlord may file a writ of restitution and the sheriff or constable will 

lock the tenant out of the premises.  Thus, from the date of notice of 

termination, the tenant has up to 20 days before the sheriff actually arrives 

to lock the door (5 days for notice of late payment, 3 days before trial, 5 

judicial days to move – 7 actual days, five days for writ of restitution).  So 

the tenant should not move immediately but take time to find a new place, 

perhaps get a check from work, move her belongings etc.  In a trailer park, 

the tenant has even more time.   

 

iv. Special Detainer 

A landlord can file a special detainer if the tenant has violated § 33-1368, 

which concerns any breach affecting health and safety, or A.R.S. § 33-

1377, which concerns a material and irreparable breach. A summons is 

issued on the same day the detainer is filed, and the hearing will be held 

within three to six days. A writ of restitution may be issued for between 

twelve and twenty-four hours; the sheriff will arrive to lock the doors 

within that time and the tenant must vacate the premises. 
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SECTION EIGHT: PROCEDURES 
 

 

A. Filing a Complaint Against a Shelter, a Judge, a Prosecutor, a 

Lawyer, Police Officers or the AzCADV 
 

The failure of police, attorneys, and judges to respond properly in cases of domestic violence 

often results in dangerous, even deadly, situations for victims. Advocates work to change the 

system as well as work to empower the individual in the system. Thus complaints should be 

made about improper behavior. That is the only way change will occur. 

 

To make a complaint about a shelter program funded by DES, one should first submit a written 

complaint to the shelter director. If that does not resolve the matter, the complaint should then be 

submitted up the chain of command: to the executive director; then the board president; then to 

DES (602-542-6600), until the complainant’s concerns are addressed.  If the shelter or program 

is not funded by DES, then the complainant must ascertain who the major funder is and contact 

that funder. 

 

To lodge a complaint about a police officer, one should first find out who his/her superior officer 

is and send a letter. As in all legal procedures, the complainant should be sure to keep a copy. If 

that does not bring the desired results, he or she should send another letter to the police chief or 

to the mayor of the city or town and to the Police Departments Professional Standards Bureau at 

www.azagg.gov/FAQ.html#police_complaint . One also always has the option of bringing the 

complaint to the attention of the media, or to the Arizona Police Officers Standards and Training 

Board (POST), the statewide police certification board. 

 

The Arizona State Bar has a disciplinary committee, a fee arbitration panel, and an ethics board 

to handle complaints made against attorneys. To file a complaint, one can call them (602-252-

4804) to request a complaint form, or simply write a letter to State Bar of Arizona, 111 W 

Monroe, 18
th

 floor, Phoenix, AZ 85003 or go to 

www.azbar.org/Discipline/ACAComplaintForm.pdf To find out if an attorney has previously 

been disciplined, check www.azbar.org/workingwithlawyers/reports.cfm.   .  

 

If a person needs to make a complaint against a prosecutor, he or she can do so either through the 

Bar, or by contacting the prosecutor’s supervisor at the city or county and submitting the 

complaint through the chain of command: the supervisor, the county attorney, and the county 

board of supervisors. As mentioned above, if the complainant cannot get relief through these 

channels, he or she can always contact the media and expose the circumstances of the complaint 

to the public. 

 

To file a complaint against a judicial officer, the complainant can call 602-542-5200 to get a 

complaint form or it can be downloaded from 

www.supreme.state.az.us/ethics/commission_on_judicial_conduct.htm  or you can send a 

complaint to the Judicial Qualifications Commission which is located at 1501 W. Washington 

St., Suite 229, Phoenix, AZ 85007. 

http://www.azagg.gov/FAQ.html#police_complaint
http://www.azbar.org/Discipline/ACAComplaintForm.pdf
http://www.azbar.org/workingwithlawyers/reports.cfm
http://www.supreme.state.az.us/ethics/commission_on_judicial_conduct.htm
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An individual wishing to file a complaint against Arizona Coalition Against Domestic Violence 

can go to www.azcadv.org and find the external grievance form and procedures.  The website 

will set out the procedure for filing a complaint. 

 

Likewise, when a system player does a good job protecting the victim, it is always appropriate to 

write a letter of thanks. 

 

B. Obtaining Court Files 
 

A person who wishes to obtain records from their court file may contact the self services center 

around the state.  The information can be accessed from the Arizona Supreme Court website.  In 

Maricopa County the number is (602) 506-3360. The filing center can track a file to determine 

where it is kept. 

 

The person requesting the file must then go to that location to examine it. 

 

There is now a central filing office open on the lower level at Customer Service Center at 

601 W Jackson, Phoenix, Arizona 85003. The majority of files will be stored in this 

facility, with the exception of those at the Southeast Court Facility located at 222 East 

Javelina Avenue, Mesa, Arizona 85210-6201. Upon arriving at either facility, the 

following will facilitate the process: 

 

 Computers are available to assist in determining the file number given to each 

case by the court system. An individual who does not know her/his case number, 

can search by either name or case number. Assistance with the computers is 

available at the information station. 

 Once the case number has been located, he or she must fill out an orange request 

form, located at the counter, and give the form to a clerk. The clerk will then pull 

the file for review. 

 Depending on the age and subject matter of the case, the file could be in standard 

file form or on microfilm. A file may also be checked out to a judge if a matter is 

pending in the near future. If a file has been reduced to microfilm, there are 

microfilm viewers available for examining the file. Assistance with the microfilm 

viewers is available at the information station. If a judge has checked out the file, 

a return visit at a later date will be required. 

 Once the file has been pulled for review, you may examine the contents (or 

microfilm) only while on the premises; files may not be removed from the office. 

The clerk will make any copies needed for 50 cents per page.  The pages should 

be clearly marked or the frame number of each microfilm document noted.  If a 

certified copy is needed, the charge is $18.00 per copy. Documents are filed in 

ascending order with the most recent document on top.  Check out 

www.clerkofcourt.maricopa.gov/fees.asp.  

 If assistance is needed for any step in this process, a person may seek help from 

the customer service counter.  Also, consider 

http://clerkofcourt.maricopa.gov/copies.asp for how to obtain copies of records. 

http://www.azcadv.org/
http://www.clerkofcourt.maricopa.gov/fees.asp
http://clerkofcourt.maricopa.gov/copies.asp
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To save time, the Internet can be utilized to determine if a particular document has been 

filed with the court. A person may log on to www.superiorcourt.maricopa.gov and click 

on “case history.” A search may then be performed by either first and last name or by 

case number. When the relevant case has been located, click on the box with the case 

number printed in it and a list of documents in the file will appear. This site is usually a 

week or two behind in updating what has been filed. 

 

 

C. Determining When A Hearing Has Been Scheduled 
 

In general, when a hearing is scheduled in a specific case, notice will be given in writing 

to all of the parties to the lawsuit via U.S. mail. It is therefore important for all parties to a 

lawsuit to notify the court if there has been a change of address to ensure receipt of such 

notices. Victims of violence can give the court a safe address such as a P.O. box or a 

work address or must let them know that the address should not be released to the other 

party. However, since a chance of disclosure still exists, a safe address is preferable. 

 

To find a schedule of hearings in Maricopa County, one may also log onto 

www.superiorcourt.maricopa.gov and click on “court calendar.” He or she should choose 

a start date within the period of time it is believed a hearing may have been scheduled; a 

particular day or week may be searched. If the person knows which division of the court 

the case is in, he or she may click on that division, or leave “all” selected, which will 

search all of the divisions. A list of all judges will appear and the person will be able to 

locate the judge in the relevant case and click on his or her division number. A list of 

hearings for that period of time will appear. He or she can then click on their particular 

hearing for more information. 

 

The judge’s office or court administration may also be contacted directly by telephone. 

The court administrator or the judge’s assistant can provide information regarding any 

upcoming hearing in a particular case. The court’s information line where numbers for 

court administration and specific judges can be ascertained is (602) 506-3100/3204. 

When telephoning administration or a judge’s office directly, it is best to have the case 

number ready for speedy assistance.   

 

D. Waiver of Court Fees 
 

Arizona law requires the court to charge fees and costs when a person files certain court 

documents and/or needs court services. There are various fees charged for different kinds 

of cases, depending on what one wants or needs to do. He or she can find out the 

exactfees and costs that are charged for any particular matter by calling the Clerk of 

Court at 602-506-6185. The most common events for which fees are charged are: 

 

 To file a Complaint, Petition, Answer, or Response to a new case; 

http://www.superiorcourt.maricopa.gov/
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 To file a post-decree Petition or Response in a Family Court case (i.e. for 

enforcement or  modification of a court order for child support, custody, or 

visitation); 

 For the issuance by the Clerk of Court for a Summons or Subpoena; 

 For service of process or costs of service by publication; 

 To get a copy or a certified copy of any court order or judgment or paperwork; 

 To file an appeal 

 

Usually the person who wants to file a certain court document or who wants a certain 

court service must pay the fees at the time of the filing or service is done. However, at the 

end of the court case the judge may order one of the parties to pay all or part of the costs 

and fees associated with the case. Therefore the party ordered to pay must reimburse the 

other party. Those handling their own court case should be prepared to pay various fees 

and costs along the way. 

 

However, sometimes a party cannot pay the court fees at the time of filing the documents 

or requesting the service. In this situation, the party may apply for a deferral or waiver of 

court costs and fees. 

  

A waiver means that the party does not have financial resources to pay now, and will not 

be able to do so in the foreseeable future. As a general rule, waivers are only given at the 

end of a case, unless he or she is filing for an Injunction against Harassment.  

 

A deferral means that although the party cannot pay now, he or she may be able to pay in 

the future. In most cases people get a deferral rather than a waiver. This is because 

everyone needs to bear his or her fair share of the court costs. If at the end of the case, he 

or she meets the financial criteria and still cannot pay the court fees, he or she may then 

request that the Court to waive or further defer the costs. 

 

To apply for a deferral he or she must complete the court paperwork for the “Application 

for Deferral of Court Fees and/or Costs” and “Consent to Entry of Judgment”, along with 

the court papers filed for the proceeding itself (forms are available on the Maricopa 

County Superior Court website at http://www.superiorcourt.maricopa.gov/index.asp, 

under the Self-Service Center, Misc. Info section. For other counties see the Supreme 

Court website at http://www.supreme.state.az.us/nav2/selfserv.htm).  

 

It is best not to sign the application before going to the Court. The applicant should sign 

the original application in front of the clerk at the filing counter, then give the court 

papers to the clerk. The Special Commissioner will usually decide whether or not to grant 

the Application, depending on the information the applicant has provided.  Sometimes the 

paperwork will be sent to a judge to review and decide.   

 

The court recommends that the application be filed in person unless there is a good 

reason, such as a medical condition, why the applicant cannot be there.  Under such 

circumstances, for cases in Maricopa County, he or she can mail the application to the 

Clerk of the Court, 201 West Jefferson, Phoenix, AZ 85003. The applicant should note 

http://www.superiorcourt.maricopa.gov/index.asp
http://www.supreme.state.az.us/nav2/selfserv.htm
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that mailed applications must be notarized. The Special Commissioner will review the 

application and determine if the applicant qualifies. The applicant will then be notified as 

to whether he or she will be have to pay the fees or will be given a deferral or waiver. 

 

If the application is granted, the applicant must then simply file the court papers.  If, 

however, the application is denied, he or she must pay the fee or costs before the process 

can begin. An applicant who does not agree with the Court’s decision may request a 

hearing in front of a Judge. 

 

E. Obtaining Public Records 
 

The following is a sample letter that may be used to obtain public records.  

 

{Letterhead} 

{Date} 

 

Attention: FOIA Officer or Records Manager 

Family Court 

{COURT ADDRESS} 

 

Re:  Freedom of Information Request 

 

Dear FOIA Officer:  

 

Under the Freedom of Information Act (FOIA), 5 U.S.C. subsection 552, and 

under Title 39 of the Arizona Revised Statutes, the Requestor is requesting access from 

{NAME OF COURT/CLERK} to the following material:  

 

Here list specifically the records you want including dates.   

 

As you are already aware, educational institutions, representatives of the news 

media, and non-commercial scientific institution requesters must pay for duplication 

only, and may not be charged for the first 100 pages. (See 47 C.F.R. § 0.470(a)(2) and 

(b)(1)). 

 

The requester is "an educational or non-commercial scientific institution." The 

requester provides education and public awareness on issues of domestic violence, and 

serves as a focal point for service providers as well as resources for the general public. 

The requester advocates effective public policy and provides its members with essential 

news, information, support and services, thereby meeting the definition of an educational 

institution. Therefore, the Requestor is only required to pay duplication costs after 100 

pages.  IF APPLICABLE 

 

If there are any duplication costs for copying the records, please supply the 

records without informing me of the cost if the fees do not exceed $200. If costs exceed 
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$200, please contact me for direction.  

  

The Freedom of Information Act mandates that this agency decide within twenty 

working days whether to comply with a FOIA request. The undersigned acknowledges 

that a breach of this deadline, barring exceptional circumstances, may be addressed 

before a federal court.  

 

If you deny all or any part of this request, please cite each specific exemption you 

think justifies your refusal to release the information and notify the Requestor of appeal 

procedures available under the law.  I thank you for your attention to this matter. 

 

Sincerely, 

 

Name of Applicant 

 

 

For more information look at http://www.justicewomen.com/how_to_english.html 

(there are underscores between “how” and “to” and between “to” and “English”.   Also, 

to obtain this information in Spanish, simply replace “English” with “Spanish” in the web 

address)  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.justicewomen.com/how_to_english.html
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SECTION NINE: RESOURCES 

 
Resources for Legal Assistance for Victims of Domestic 

Violence 
 

Brief Consultations–Family Law: 

 

Family Lawyers Assistance Project (FLAP)    602-506-7948 

201 W. Jefferson 

Phoenix, AZ 85003 

6th floor in Superior Court Building 

 Brief consultations (½ hour) with volunteer attorney 

 Some emergency consultations possible on standby 

 Can return as needed for additional consultations 

 Free for people with low incomes or $40 per visit for those with higher 

incomes 

 Attorneys volunteer and do not receive payment 

 Appointments, Monday thru Thursday 9 am - noon and 1:30 - 4:30 pm 

 

Maricopa County BAR Lawyer Referral Service (LRS)   602-257-4434 

303 E. Palm Lane 

Phoenix, AZ 85004 

602-257-0522 (fax) 

Maricopa County Bar Association 

 Appointments for half-hour consultations at attorney’s office 

 Can request an attorney that specializes in family law 

 Service charge is $40 for arranging appointment 

 Attorney does not receive payment for consultation 

 

Pima County BAR Lawyer Referral Service (LRS)  

 Call Lawyer Referral Service between 9:00 am - 4:30 pm, Monday through 

Friday (closed on court holidays) 

 Can request an attorney that specializes in family law 

 You will be given the name and telephone number of an attorney who is 

experienced with your particular legal problem 

 You will call the attorney to schedule a one-half hour free consultation 

meeting when it is mutually convenient 

 A $35 referral fee to LRS may be prepaid by using Visa or MasterCard or 

mailed to the PCBA office. CALLS ONLY; no walk-in appointments 
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Brief Consultations–other issues, including family law: 
 

Maricopa County BAR Lawyer Referral Service (LRS)   602-257-4434  

303 E. Palm Lane 

Phoenix, AZ 85004 

602-257-0522 (fax)   

Maricopa County Bar Association 

 Can request an appointment with an attorney who practices in a specific area 

of law such as landlord-tenant, consumer, etc. 

 Service charge is $40 to arrange a half hour consultation 

 Appointments for half-hour consultations at attorney’s office 

 Attorney does not receive payment for consultation 

 

Pima County Bar Association      520-623-4625 

 Call Lawyer Referral Service between 9:00 am – 4:00 pm, Monday through 

Friday (closed on court holidays) 

 You will be interviewed over the phone to determine the nature of your legal 

problem 

 You will be given the name and telephone number of an attorney who is 

experienced with your particular legal problem 

 You will call the attorney to schedule a one-half hour free consultation 

meeting when it is mutually convenient 

 A $25 referral fee to LRS may be prepaid by using Visa or MasterCard or 

mailed to the PCBA office 

 CALLS ONLY; no walk-in appointments  

 

Resources for Possible Direct Representation on Family Law and other 

Civil Law Issues: 
  

Community Legal Services (CLS)  

CLS provides a variety of free civil legal services to applicants who are financially 

eligible and whose cases meet mandatory funding priorities.  CLS offers assistance in 

several areas including family law, housing, consumer protection, employment, public 

benefits, and farm worker assistance.  Availability of services, such as advice, document 

preparation, and representation in court, depends on availability of resources.  Also, 

qualified applicants may be referred to the Volunteer Lawyers Program for possible pro 

bono representation by a volunteer attorney. 

 

Maricopa County- 

305 S. 2nd Avenue                                                  

Phoenix, AZ 85036 

602-258-3434 or 1-800-852-9075 

602-254-3258 (fax) 

Website: http://www.clsaz.org/site/  

                                                  

http://www.clsaz.org/site/
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20 W. First Street, Suite 101                                             

Mesa, AZ 85201       

480-833-1442 or 1-800-896-3631      

480-833-1746 (fax)     

 Website: http://www.clsaz.org/site/                                    

                                                                                                                                     

Mohave County- 

1720 Beverly, Suite A                                                 

Kingman, AZ 86401 

928-681-1177 or 1-800-255-9031 

928-681-5998 (fax)  

Website: http://www.clsaz.org/site/  

                                            

San Luis - Yuma County- Farm Worker Program  

679 First Street # A                                                            

P.O. Box 2045  

San Luis, AZ 85349 

928-627-8023 or 1-800-356-7115 

928-627-9340 (fax) 

Website: http://www.clsaz.org/site/  

 

Yavapai County- 

401 N. Mt. Vernon                                                       

Prescott, AZ 86301 

928-445-9240 or 

800-233-5114 English & Spanish 800-852-9075                                                       

928-445-6312 (fax) 

Website: http://www.clsaz.org/site/  

 

Yuma/LaPaz Counties- 

201 S. First Avenue                                                       

Yuma, AZ 85364 

928-782-7511 or 1-800-424-7962 

928-782-0037 (fax) 

Website: http://www.clsaz.org/site/  

 

Southern Arizona Legal Aid, Inc. (SALA) 

SALA provides a variety of free, civil legal aid to qualified low-income individuals and 

families. Services provided include legal advice, brief services, referrals, legal 

educational workshops, pro se clinics and direct representation.  SALA decides the type 

of service to be provided to each client based on need, available resources and case 

priorities.  

 

Pima County- 

APPLICANTS FOR NEW SERVICES:  

520-623-9461  

http://www.clsaz.org/site/
http://www.clsaz.org/site/
http://www.clsaz.org/site/
http://www.clsaz.org/site/
http://www.clsaz.org/site/
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800-248-6789  

Southern Arizona Legal Aid, Inc.  

2343 E Broadway Blvd., Ste 200 

Tucson, AZ  85719-6007  

Business line: 520-623-9465  

800-640-9465 

Website: http://www.sazlegalaid.org  

 

Casa Grande - Pinal County- 

766 N. Park Avenue 

Casa Grande, AZ 85222 

520-316-8076 

Toll Free: 877-718-8086 

520-316-8063 (fax) 

Website: http://www.sazlegalaid.org  

 

Lakeside - Apache, Gila, and Navajo Counties- 

5658 Highway 260, Suite 15 

Lakeside, AZ 85929 

928-537-8383 

Toll Free: 800-658-7958 

Website: http://www.sazlegalaid.org 

 

Nogales - Santa Cruz County- 

1071 N. Grand Ave. 

Nogales, AZ 85621 

520-287-9441 

520-287-9268 (fax) 

Website: http://www.sazlegalaid.org 

 

Bisbee- 

Bisbee Convention Center 

2 Copper Queen Plaza, P.O. Box AL 

Bisbee, AZ 85603 

520-432-1639  

Toll Free: 800-231-7106 

520-432-1641 (fax) 

Website: http://www.sazlegalaid.org 

 

Whiteriver- 

New Human Services Building 

P.O. Box 1030 

Whiteriver, AZ 85941 

928-338-4845 

Website: http://www.sazlegalaid.org 

 

http://www.azlawhelp.org/resourceprofile.cfm?id=32##
http://www.azlawhelp.org/resourceprofile.cfm?id=79##
http://www.azlawhelp.org/resourceprofile.cfm?id=80##
http://www.azlawhelp.org/resourceprofile.cfm?id=81##
http://www.azlawhelp.org/resourceprofile.cfm?id=84##
http://www.azlawhelp.org/resourceprofile.cfm?id=85##
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DNA – People’s Legal Services, Inc.                          www.nativelegalnet.org 
Our attorneys and tribal court advocates practice law in eleven unique legal jurisdictions, 

specializing in tribal and federal Indian law, civil law and poverty law. Provides a variety of free, 

legal aid to qualified low-income individuals and families. 

 

Coconino County- 

201 E. Birch Street  

Flagstaff, AZ 86001 

928-774-0653 or 1-800-789-5781 

928-774-3481 (fax) 

 

Apache County- 

PO Box 767 

Chinle, AZ 86503 

928-674-5242 or 1-800-789-7598 

928-674-2410 (fax) 

 

Apache County- 

Fort Defiance (same as Window Rock) 

P.O. Box 558 

Keams Canyon, AZ 86034 

928-738-2251 or 1-800-789-9586 

 

Coconino County- 

P.O. Box 3539 

Tuba City, AZ 8645 

928-283-5265 or 1-800-789-8919 

928-283-5460 (fax) 

 

Apache County- 

P.O. Box 306 

Window Rock, AZ 86515 

928-871-4151 or 1-800-789-7287 

928-871-5036 (fax) 

 

Limited income/Limited Scope Representation: 
 

Pima County Bar Qualified Income Legal Team (QUILT) Program 

There is a $30 application/referral fee at the time you apply AND you are responsible for 

paying the reduced attorney fees that apply to your specific case. Must meet income 

requirements. 

http://www.pimacountybar.org/web/qualified-income-legal-team-program2   

520-623-4625 

 

 

 

 

http://www.nativelegalnet.org/
http://www.pimacountybar.org/web/qualified-income-legal-team-program2
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Modest Means 

$75/hour for one hour consultation $75/hour if attorney agrees to provide further services  

A project of the Arizona Foundation for Legal Services & Education and the State BAR 

of Arizona. 

866-637-5341 

www.azlawhelp.org 

 

Lawyer Fees.com 

http://www.lawyerfees.com/  

 

Private Attorneys 
 Recommendations from family, friends, other survivors, or advocacy groups 

are useful in finding an attorney 

 Some survivors are able to obtain help from family members, and 

occasionally from churches and other sources, to pay for attorneys 

 Discuss and have in writing any agreements about fees to be paid 

 

National Programs 
 

The American Bar Association 

Domestic Violence Commission  
740 15

th
 Street NW, 9

th
 Floor 

Washington, DC 20005-1019 

202-662-1737 

202-662-1594 (fax) 

Website: http://www.abanet.org/domviol/ 

 

Battered Women’s Justice Project 

2104 4
th

 Avenue South, Suite B 

Minneapolis, MN 55404 

800-903-0111  

612-824-8965 (fax) 

Website: www.bwjp.org 

 

Center for Legal Services and Advocacy (Lifespan) 

20 E Jackson Blvd #500 

Chicago, Il 60604 

312-408-1210  

312-408-1223 (fax) 

Website: www.life-span.org 

 

Communities Against Violence Network  
2711 Ordway Street NW #111 

Washington, DC 20008  

Website: www.cavnet2.org 

 

http://www.azlawhelp.org/
http://www.lawyerfees.com/
http://www.abanet.org/domviol/
http://www.bwjp.org/
http://www.life-span.org/
http://www.cavnet2.org/
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Domestic Abuse Project 

204 West Franklin Avenue 

Minneapolis, MN  55404 

612-874-7063  

800-793-5975  

612-874-8445 (fax) 

Website: www.domesticabuseproject.org  

 

Domestic Violence Commission 

206-634-1903  

206-634-0115 (fax) 

Website: www.Faithtrustinstitute.org 

 

EMERGE (Program for Batterers) 

2464 Massachusetts Avenue #101 

Cambridge, MA 02140 

617-547-9879  

617-547-0904 (fax) 

Website: www.emergedv.com 

 

FaithTrust Institute (Special service for religious leaders.) 

2400 N 45
th

 Street #10 

Seattle, WA 98103 

206-634-1903  

206-634-0115 (fax) 

Website: www.Faithtrustinstitute.org 

 

Family Violence Department of the  

National Council of Juvenile and Family Court Judges 

P.O. Box 8970 

Reno, NV 89507 

775-784-6012  

800-52-PEACE (800-527-3223)  

775-784-6628 (fax) 

Website: www.ncjfcj.org 

 

Family Violence Prevention Fund 

383 Rhode Island Street, Suite 304 

San Francisco, CA  94103-5133 

800-595-4889 TTY 

415-252-8900  

415-252-8991 (fax) 

Website: www.endabuse.org 

 

 

 

http://www.domesticabuseproject.org/
http://www.faithtrustinstitute.org/
http://www.emergedv.com/
http://www.faithtrustinstitute.org/
http://www.ncjfcj.org/
http://www.endabuse.org/
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Family Violence & Sexual Assault Institute 

6160 Cornerstone Court East 

San Diego, CA 92121 

Email: fvsai@alliant.edu  

Website: www.FVSAI.org  

 

Greater Boston Legal Services  

Relocation Counseling and Identity Protection Initiative 

197 Friend Street 

Boston, MA 02114 

617-603-1557  

800-323-3205 

917-371-1222 (fax) 

 

Life Span (When the abuser is Law Enforcement) 

Jefferson Park Office 

4849 N Milwaukee Avenue #306 

Chicago, IL 60630 

847-824-4454 English/Crisis 

847-824-1158 Polish/crisis 

773-777-8031  

773-777-8138 (fax) 

Email: life-span@life-span.org  

Website: http://www.life-span.org/policedv.htm 

 

 

Mending the Sacred Hoop, Technical Assistance Project 

202 E. Superior Street 

Duluth, MN 55802 

218-722-2781  

888-305-1650  

218-222-5775 (fax) 

 

National Center on Domestic and Sexual Violence 

7800 Shoal Creek Blvd., Suite 120-N 

Austin, Texas 78756 

512-407-9020  

512-407-9022 (fax) 

Website: www.ncdsv.org 

 

National Center for Victims of Crime 

2000 M. Street NW, Suite 480 

Washington, DC 20036 

202-467-8700  

202-467-8701 (fax) 

Website: www.ncvc.org/ncvc/main.aspx 

mailto:fvsai@alliant.edu
http://www.fvsai.org/
mailto:life-span@life-span.org
http://www.life-span.org/policedv.htm
http://www.ncdsv.org/
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National Clearinghouse for the Defense of Battered Women 

125 South 9
th

 Street, Suite 302 

Philadelphia, PA 19107 

215-351-0010  

215-351-0779 (fax) 

Website: www.ncdsv.org  

 

National Coalition Against Domestic Violence 

1120 Lincoln Street, Suite 1603 

Denver, CO 80203 

303-839-1852  

303-831-9251 (fax) 

303-839-1681 TTY 

Website: www.ncadv.org 

 

National Crime Victim Bar Association 

2000 M Street NW #480 

Washington, DC 20036 

202-467-8753  

202-467-8710 (fax) 

Website: www.victimbar.org  

 

National Domestic Violence Hotline 

P.O. Box 161810 

Austin, TX  78716 

800-799-SAFE (800-799-7233) – Crisis Line 

800-787-3224 – TTY Crisis 

512-453-8117  

512-453-8541  

Email: ndvh@ndvh.org  

Website: www.NDVH.org  

 

National Network to End Domestic Violence 

660 Pennsylvania Avenue SE #303 

Washington DC 20003 

202-543-5566  

202-543-5626 (fax) 

Website: www.nnedv@nnedv.org 

 

National Organization for Victim Assistance (NOVA) 

510 King Street, Suite 424 

Alexandria, VA 22314 

703-535-6682  

703-535-5500 (fax) 

800-TRY-NOVA (800-879-6682) – Crisis Line 

Website: www.trynova.org 

http://www.ncdsv.org/
http://www.ncadv.org/
http://www.victimbar.org/
mailto:ndvh@ndvh.org
http://www.ndvh.org/
http://www.nnedv@nnedv.org/
http://www.trynova.org/
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National Resource Center on Domestic Violence 

6400 Flank Drive, Suite 1300 

Harrisburg, PA  17112-2791 

800-537-2238  

717-545-9456 (fax) 

800-553-2508 TTY 

Website: www.nrcdv.org 

 

National Sexual Violence Resources Center 

877-739-3895  

Website: www.nsvrc.org 

 

Never Again Foundation  

Civil Suits for Victims of violence 

3850 E. Baseline Road, Suite 102 

Mesa, AZ 85206 

480-539-9111 

Email: info@neveragainfoundation.org   

Website: www.neveragainfoundation.org 

 

Office on Violence Against Women  

U.S. Department of Justice 

800 K. Street NW, Suite 920 

Washington, DC 20530 

202-307-6026  

202-307-3911 fax 

Website: www.usdoj.gov/ovw 

 

Pennsylvania Coalition Against Domestic Violence 

6400 Flank Drive, Suite 1300 

Harrisburg, PA  17112 

800-932-4632  

717-545-6400  

717-671-8149(fax) 

Website: www.pcadv.org 

 

Police Abuse Complaints 

202-250-3499 

202-318-8158 (fax) 

Website: www.policeabuse.com 

 

Violence Against Women Net 

Website: http://www.vawnet.org  

 

 

http://www.nrcdv.org/
http://www.nsvrc.org/
mailto:info@neveragainfoundation.org
http://www.neveragainfoundation.org/
http://www.usdoj.gov/ovw
http://www.pcadv.org/
http://www.policeabuse.com/
http://www.vawnet.org/
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