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SECTION 1:  THE DYNAMICS OF DOMESTIC VIOLENCE 
 
CHAPTER ONE:  INTRODUCTION 
 

omestic violence can affect 
proceedings in all Arizona courts.  It 
is an issue that can surface in family 

law, civil, and juvenile cases and, of course, 
criminal and protective order proceedings. 

All courts must be concerned about the safety 
of the litigants and court personnel and must 
ensure that both plaintiff and defendant have 
access to justice in these types of cases. 

Why is a case that involves domestic violence 
different than other cases when we are 
thinking about safety and access to justice? 
The intimate relationship that exists between 
the victim and the abuser makes domestic 
violence cases unique. This relationship 
requires extra attention from the court 
because: 

• Because of the nature of the relationship 
between the parties, an abuser has unlimited 
access to a victim. 

• Domestic violence involves power and 
control. If court orders keep an abuser from 
exercising this control, the abuser may resort 
to physical violence. 

• Domestic violence occurs in the privacy of 
the home where the only witnesses are in the 
control of the abuser, there often are no 
independent witnesses, and victims may act in 
unexpected ways in court. If the court does 
not understand the dynamics, the case might 
not be taken seriously. 

• Studies show that if the justice system 
players treat domestic violence cases 
seriously, there are better outcomes, both as 
far as offender compliance and victim safety 
and cooperation with the process. 

This section briefly summarizes some of the 
research on the dynamics of domestic 
violence to help judges better understand this 
complex subject. A chapter on ethics has been 
included to address the issue of what is and is 
not appropriate for a judge to do in these 
types of cases. Some judges feel 
uncomfortable about treating these cases 
differently, and it is hoped that the ethics 
discussion will address those concerns. 

Basically, the theme of this bench book, like 
all the other bench books published by the 
Arizona Supreme Court, is knowledge. The 
more a judge knows about a subject, the better 
judgments he or she can make in any 
particular case involving that subject. 

D 

“Comprehensive research over the years 
has documented that between one-third 
and one-half of all women will be 
assaulted at some point in their lifetime, 
primarily by intimate partners. … Family 
violence costs the nation an estimated 
$5 billion to $10 billion annually in 
medical expenses, police and court 
costs, shelters and foster care, sick leave, 
absenteeism, and employee non-
productivity.” A Guide for Effective 
Issuance & Enforcement of Protection 
Orders, NCJFCJ 2004. 
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CHAPTER TWO:  DEFINING DOMESTIC VIOLENCE 
 

omestic violence is a pattern 
of abusive behavior in any 
relationship that is used by one 
partner to gain or maintain 

power and control over another intimate 
partner. Domestic violence can be physical, 
sexual, emotional, economic, or psychological 
actions or threats of actions that influence 
another person. This includes any behaviors 
that intimidate, manipulate, humiliate, isolate, 
frighten, terrorize, coerce, threaten, blame, 
hurt, injure, or wound someone. Domestic 
violence can happen to anyone regardless of 
race, age, sexual orientation, religion, or 
gender. Domestic violence affects people of 
all socioeconomic backgrounds and education 
levels. Domestic violence occurs in both 
opposite-sex and same-sex relationships and 
can happen to intimate partners who are 
married, living together, or dating.” U.S. 
Department of Justice, Office on Violence 
Against 
Women. http://www.justice.gov/ovw/domestic
-violence 

This definition of domestic violence is 
narrower in some ways and broader in other 
ways than the legal definition of domestic 
violence under Arizona Revised Statutes 
(A.R.S.) § 13-3601. This section addresses 
the sociological behavior and definition of 
domestic violence. It more narrowly defines 
the relationships that fall under the definition 
of “domestic violence.” Yet it also includes 
behavior that would not be a crime under the 
law. When in court, a judge in Arizona will 
encounter many cases labeled “domestic 
violence” under the statutes that do not fit the 
above definition. 

The civil and criminal sections in this book 
address the laws in the state of Arizona and 
how to proceed in cases filed under those 
laws. Section 1 of this bench book is meant to 
provide some understanding of “power and 
control” relationships and how they differ 
from other types of cases. For example, those 
cases where the victims and perpetrators do 
not know each other at all. Or, from those 
cases where the parties may be related and 
fall into the Arizona Revised Statute 
definition of “domestic violence” because of 
that relationship, but they are not involved in 
any kind of “power and control” relationship. 

The goal of this first section is educate a 
judge to recognize the “power and control” 
relationship and to understand how this type 
of relationship might affect the case in front 
of her. A knowledgeable judge will listen to 
the parties, paying attention to the details of 
the case. By understanding how a power-and-
control dynamic can impact the behaviors of 
both parties, the judge will be able to make 
effective decisions and rulings that can help 
assure justice is done while keeping both 
court personnel and the victim safe. 

Section 1 refers to victims as female and 
offenders as male, not because there are not 
male victims of domestic violence, but 
because research suggests that the majority of 
victims of domestic violence are women. As 
is evident from the definition above, domestic 
violence can occur in heterosexual and 
homosexual relationships and perpetrators can 
be both male and female, but the majority of 
victims are female. During the period of 1993 
to 2005, the average annual domestic violence 

“D 
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rate per 1,000 persons (age 12 or older) for 
intimate partners or relatives was 5.9 for 
females and 2.1 for males. National Institute 
of Justice Special Report—Practical 
Implications of Current Domestic Violence 
Research: For Law Enforcement, 
Prosecutors and 
Judges. https://www.ncjrs.gov/pdffiles1/nij/2
25722.pdf  (NIJ Report 2009). 

Although “some sociological research based 
on self-reporting finds equal rates of male and 
female partner conflict (including minor 
physical assaults),” the behavior that is likely 
to violate most state and federal criminal and 
civil protective order statutes is typically 
perpetrated by males. NIJ Report 2009. 

 
POWER AND CONTROL 
RELATIONSHIPS 

Domestic violence is more than an isolated 
instance of physical abuse within an intimate 
relationship. When it appears as a pattern of 
physical, sexual, emotional, and financial 
abuse, where the perpetrator’s intent is to 
establish and maintain control of the victim, it 
is known as coercive control.  

This pattern does not always include criminal 
acts of abuse.  A judge can often gain insight 
into the dynamics of the relationship by 
listening to each party describe his or her 
interactions with the other.  The following is a 
list of some of the tactics and behaviors that 
abusers use to establish power and control in 
a relationship: 

• Verbal abuse - coercion, threats and 
blaming:  threatening to hurt or kill the 
victim, her children or pets, name calling, 

yelling or telling her she is unattractive or 
undesirable.  

• Intimidation:  making the victim afraid by 
using looks, actions, and gestures, smashing 
things, destroying property, abusing pets or 
displaying weapons.  

• Emotional abuse:  putting the victim down, 
making her feel bad about herself, making her 
think she’s crazy, playing mind games, 
humiliating her or making her feel guilty.  

• Economic abuse:  preventing the victim 
from getting or keeping a job, making her ask 
for money, giving her an allowance, taking 
her money or not letting her know about or 
have access to family income.  

• Isolation:  controlling what the victim does, 
who she sees or talks to, what she reads, 
where she goes, limiting her outside 
involvement or using jealousy to justify 
actions.  

• Using male privilege:  treating the victim 
like a servant, making all the big decisions, 
acting like “master of the castle,” being the 
one to define men's and women's roles.  

• Using children:  making the victim feel 
guilty about the children, using children to 
relay messages, using parenting time to harass 
her, threatening to take the children away.  

• Minimizing, denying and blaming:  making 
light of abuse and not taking her concerns 
about it seriously, saying abuse didn't happen, 
shifting responsibility for abusive behavior or 
saying she caused it.   

“Judges should not assume that the civil 
petition or criminal case before them 
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represents isolated, unique behaviors on the 
part of the involved parties. … Although this 
assumption may not be relevant until after the 
case has been decided, it must be considered 
in terms of fashioning remedies and 
sanctions.” NIJ Report, 2009. 

Domestic violence often tends to escalate in 
frequency and seriousness over time, 
especially if there is no effective intervention 
from the criminal justice system or other 
social institutions. The incident that a judge is 
seeing in his courtroom today is probably not 
the first incidence of domestic violence that 
has occurred between these intimate partners. 
A review of years of National Crime 
Victimization Survey data showed that “only 
27% of women and 13.5 % of men who were 
physically assaulted by an intimate partner 
reported their assault to law enforcement.” 
NIJ Report 2009. 

 
THEORIES OF VIOLENCE 

Much of this section is adapted from an 
article on the Stop Violence Against Women, 
The Advocates for Human 
Rights http://www.stopvaw.org/Evolution_of
_Theories_of_Violence 

To be effective in drafting Orders of 
Protection, conditions of release, family law 
remedies and criminal sentences, a judge must 
understand the current theories of the causes 
of domestic violence. In addition, it is 
important to recognize that there are common 
misconceptions about the causes, leading to 
inappropriate sentences like anger 
management or couples’ counseling. 

Initial theories in the 1970s attributed 
domestic violence to mental illness on the part 
of both parties. These theories were not 
supported by statistics or studies over time. 

The next theory advanced by the research was 
the idea that violence was learned. Men 
battered because they had learned violence in 
their families as children. Women sought out 
abusive men because they saw their mothers 
being abused. However, the statistics did not 
support the “learned behavior” theory of 
violence for victims: women who witness 
domestic violence are not more likely to be 
battered as adults. "The effects of witnessing 
domestic violence appear to diminish with 
time, as long as the violence ends or they are 
no longer exposed to it, but the impact can 
continue through adulthood. As adults, child 
witnesses may continue to suffer from 
depression, anxiety and trauma-related 
symptoms, such as post-traumatic stress 
disorder. Even two decades ago, research by 
Strauss and colleagues indicated that boys 
who witness domestic violence were more 
likely to batter their partners as adults and 
abuse their own 
children.” http://www.stopvaw.org/Effects_of
_Domestic_Violence_on_Children 

“Children exposed to domestic violence may 
be impacted in a variety of ways. … ‘A child 
exposed to the father abusing the mother is at 
the strongest risk for transmitting violent 
behavior from one generation to the next.’” 
Children’s Exposure to Domestic Violence: 
A Guide to Research and Resources, 
NCJFCJ 2004, quoting the Report of the 
American Psychological Assn. Presidential 
Task Force on Violence and Family, APA 
1996) Children’s Exposure 
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Researchers also explored the premise that 
abusers just lose control. For a variety of 
reasons, they are unable to control their anger 
and frustration.  Substance abuse was blamed, 
along with the idea that societal norms 
prohibited men from expressing their feelings 
of anger and frustration.  This theory belies 
the actual behavior exhibited by batterers.  
Their abuse is directed only at very specific 
people, typically, their intimate partners and 
perhaps their children.  They make choices to 
batter only in private and only in places on the 
body where bruises and scars cannot be seen 
in public.  They control their anger in settings 
like work and court. They are often very 
charming and in control.   It is this behavior 
pattern that batterer’s intervention programs 
are designed to address and why it is 
inappropriate and ineffective to send domestic 
violence perpetrators to anger management 
training.  See Section II, Chapter Four:  
Sentencing, for more information. 

Another theory about victims that was 
advanced and found to be inapplicable in 
many circumstances was the “learned 
helplessness” theory posited by the 
psychologist Lenore Walker. Her theory 
proposed that women stay in abusive 
relationships because the constant abuse strips 
them of their will to leave. However, the facts 
are once again quite different. 

Battered women “often engage in a process of 
‘staying, leaving and returning.’ During this 
process ‘they make active and conscious 
decisions based on their changing 
circumstances:  they leave for short periods in 
order to escape the violence. … In the 
beginning they are generally not attempting to 
end the relationship, but are negotiating to 

reestablish the relationship on a non-violent 
basis.’” Stopvaw.org  

The “cycle of violence” theory was also based 
on speculation that society does not allow 
men to express their anger and frustration in a 
productive way. The anger builds up until the 
batterer explodes and acts out violently. His 
tension is then released and the couple then 
enjoys a “honeymoon period” where the 
husband is apologetic and remorseful. 
Research showed this theory was not 
consistent with the majority of victims’ 
experiences. Some never experienced a 
honeymoon period and often the violence was 
random and unpredictable, not building up. 

“What was missing from all of these 
theories was recognition of the batterers’ 
intent to gain control over their partners’ 
actions, thoughts and feelings.  The 
current understanding of abuse, 
represented by the “Power and Control 
Wheel,” evolved out of many discussions 
with battered women and batterers 
through the Domestic Abuse Intervention 
Project in Duluth, Minnesota. … In abusive 
relationships, the batterer uses the 
pattern of tactics described in the Power 
and Control Wheel to reinforce his use of 
physical violence. Violent incidents are not 
isolated instances of a loss of control, or 
even cyclical expressions of anger and 
frustration. Rather, each instance is part 
of a larger pattern of behavior designed to 
exert and maintain power and control 
over the victim.” Stopvaw.org 

 
In the words of the Domestic Abuse 
Intervention Project’s website: 
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“Battering is one form of domestic or 
intimate partner violence. It is characterized 
by the pattern of actions that an individual 
uses to intentionally control or dominate his 
intimate partner. That is why the words 
“power and control” are in the center of the 
wheel. A batterer systematically uses threats, 
intimidation, and coercion to instill fear in his 
partner. These behaviors are the spokes of the 
wheel. Physical and sexual violence holds it 
all together -- this violence is the rim of the 
wheel.”  http://www.theduluthmodel.org/trai
ning/wheels.html  

SUBSTANCE ABUSE AND 
DOMESTIC VIOLENCE 

Researchers generally agree that alcohol and 
drug use do not cause domestic violence. 
Although studies show a high correlation 
between these two behaviors, a causal 
connection has been rejected between them, 
since most abusive men who successfully 
complete alcohol or drug treatment continue 
to abuse their partners if the violence is not 
also addressed separately.  

“While research studies … have found high 
correlations between aggression and the 
consumption of various substances, there is 

no data clearly proving a cause-and-effect 
relationship. Improving the Health Care 
Response to Domestic Violence: A Resource 
Manual for Health Care Providers, Anne 
Ganley, PhD. 1998, page 28. 

One study found that “92% of assailants used 
drugs or alcohol on the day of the assault, and 
nearly half were described by families as 
daily substance abusers for the prior month. 
Both a batterer and an alcohol treatment study 
similarly reveal a consistent, high correlation 
between alcohol abuse and domestic violence. 
In one study, for example, for 272 males 
entering treatment for battering or alcoholism, 
the odds of any male-to-female aggression 
were 8-11 times higher on days they drank 
than on days they did not.” NIJ Report 2009, 
page 17. 

Because substance abuse does not cause 
domestic violence, effective intervention in 
cases where it is present must be directed at 
both the violence and the substance abuse. 
Because it may intensify the severity of 
violence, drug and alcohol abuse should be 
considered in making release and sentencing 
decisions. 
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Power and Control Wheel 
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CHAPTER THREE:  PERPETRATORS AND VICTIMS
 

THE PERPETRATOR 

here is no typical domestic violence 
perpetrator. “Perpetrators are a very 
heterogeneous population whose 

primary commonalty is their use of violence. 
… Perpetrators do not fit into any specific 
personality or diagnostic category.” Ganley, 
page 35. Domestic violence occurs in all 
social groups, without regard to the parties’ 
racial, ethnic, economic, religious, 
educational, professional or social 
backgrounds. 

Domestic violence perpetrators share many 
characteristics, however. 

This section is excerpted from The Batterer 
as Parent, Lundy Bancroft, 2012, Sage 
Publishing.  

Control 
“The overarching behavioral characteristic of 
the batterer is the imposition of a pattern of 
control over his partner. … 

“The batterer’s control is carried out through 
a mixture of criticism, verbal abuse, economic 
control, isolation, cruelty, and an array of 
other tactics. Indeed, a majority of battered 
women report that the psychological abuse 
they suffer has a more severe impact on them 
than the physical violence.  

“A batterer usually perceives his controlling 
behavior as justified… and therefore sees his 
partner’s reluctance to be controlled as 
evidence of her mental instability, volatility, 
or desire to control him. The batterer’s control 
often takes the form of undermining his 

partner’s efforts at independence, thus 
increasing his power and control in the 
relationship.”  

Entitlement 
“The overarching attitudinal characteristic of 
batterers is entitlement. Entitlement may be 
the single most critical concept in 
understanding the batterer mentality. … 
Entitlement is the belief that one has special 
rights and privileges without accompanying 
reciprocal responsibilities. Batterers tend to 
have this orientation in specific relationship to 
their partners and children and do not 
necessarily carry it over into other contexts. 
The batterer’s entitlement leads him to feel 
justified in taking steps to protect his special 
status, including the use of physical violence 
or intimidation when he considers it 
necessary.  [A 2010 study] found that male 
domestic violence perpetrators believe that 
violence by men against female partners is 
much more common than it actually is; for 
example, they believe that beating a partner 
up, threatening her with a gun, or strangling 
her are twice as common as they actually are, 
and believe that forcing her to have sex is 
three times as common as it actually is. These 
findings reinforce previous research studies 
that have shown that the belief among 
batterers that their behavior is normal and 
defensible is central to the nature of their 
problem. A primary manifestation of 
entitlement is that batterers expect family life 
to center on the meeting of their needs, often 
to the point of treating their partners like 
servants.” 

T 
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Selfishness and Self-Centeredness, 
Superiority 
“Largely as a result of their senses of 
entitlement, [perpetrators] perceive their 
needs as being of paramount importance in 
the family. ... They expect to be the center of 
attention, to have their needs be anticipated 
even when not expressed, and to have the 
needs of other family members postponed or 
abandoned. 

“Batterers believe themselves to be superior 
to their victims. [They] tend to see their 
partners as inferior to them in intelligence, 
competence, logical reasoning and even 
sensitivity and therefore treat their partners’ 
opinions with disrespect and impatience. In 
conflicts and at other times, a batterer may 
talk to his partner as if she were a willful and 
ignorant child whom he needs to educate and 
to improve. Tones of disgust, condescension, 
or infantilization are commonplace when a 
batterer addresses his partner, as are harsh 
criticism, humiliation, and parent-like 
imposition of punishments.” 

Possessiveness, Confusion of Love and Abuse 
“One useful way to encapsulate the nature of 
the batterer’s problem is that he perceives his 
partner as an owned object. … A batterer’s 
possessiveness sometimes exhibits itself 
starkly when a relationship terminates, 
commonly leading to violence against the 
woman for her attempts to leave; nearly 90% 
of intimate partner homicides by men have 
been shown to involve a documented history 
of domestic violence, and a majority of these 
killings take place during or following 
separation. 

“Batterers often explain their relationship 
violence by describing it as a product of the 
depth or intensity of loving feelings that they 
have for their partners. [They say things like] 
‘I wouldn’t get like that if I didn’t care for her 
so much.’” 

Manipulativeness 
“… [B]atterers employ a wide range of 
behavioral tactics, foremost among which is 
often a pattern of manipulativeness.  
Immediately following abusive incidents, a 
batterer may strive to manipulate his partner’s 
perceptions of his actions or to create 
confusion about the causes or meaning of the 
incidents. … 

“Batterers’ manipulativeness often extends to 
the public arena as well. The great majority 
of batterers project a public image that is in 
sharp contrast to the private reality of their 
behavior and attitudes.  They may impress 
others as friendly, calm, and reasonable 
people, often with a capacity to be funny and 
entertaining. [emphasis added] The public 
reputation that a batterer can build may cause 
people to be reluctant to believe allegations of 
his battering, thus making it more difficult for 
his partner and children to obtain emotional 
support or assistance.” 

These characteristics that Bancroft describes 
are often not easily observed in a courtroom 
setting, and as Bancroft points out, “It is 
important to keep in mind that a batterer may 
be careful not to exhibit any of these traits to 
professionals.” On the other hand, keeping 
these traits in mind may help a judge assess 
veracity, credibility, and in understanding the 
victim’s reaction to the batterer in court.  
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PERPETRATORS IN COURT 
The defendant in your courtroom can be 
charming and calm. He will often appear to be 
the more rational of the two when both he and 
the victim are present. He may attempt to 
manipulate the proceedings, for example, by 
showing up late, interrupting, and trying to 
take control of the courtroom. 

He is often quietly menacing to the victim, in 
ways that may not be apparent to the casual 
observer but that she recognizes all too well 
as warning signs. He may shoot her warning 
glances or stare at her for long periods of 
time. One can often sense his very subtle but 
present contempt for female judges. 

Perpetrators tend to “minimize their abusive 
conduct and its impact on the victim…by 
making the abuse appear less frequent and 
less severe than it really is. … Sometimes, 
perpetrators acknowledge what they do, but 
justify it by externalizing responsibility for 
their behavior to others or to factors 
supposedly outside their control.” Ganley, 
page 36. They often blame the victim for the 
violence (“She’s crazy,” “She’s an alcoholic” 
“She was cheating on me.”) A judge will most 
likely hear this minimizing and denial when 
the defendant testifies or if he is arguing 
against conditions of release, for example. 

UNDERSTANDING THE 
VICTIM 

“Victims of domestic violence are a very 
heterogeneous population whose primary 
commonality is that they are being abused by 
someone with whom they are, or have been, 
intimate. They do not fit into any specific age 
group, racial group, personality profile, 

socioeconomic, educational, occupational, 
religion or sexual orientation. … There is no 
evidence that battered women fit a particular 
personality profile.” Ganley, page 31. 
However, as a result of being abused, victims 
may present certain common symptoms and 
behaviors. 

REACTIONS TO THE VIOLENCE 
The following is an excerpt from an article on 
the Arizona Coalition to End Sexual Assault 
and  Domestic Violence 
website:  http://www.azcadv.org/domestic-
violence-graphics/impact-on-survivors/ 
 
 

Effects of Domestic Violence 
Abuse can have a serious impact on the way a 
person thinks and interacts with the world 
around them. The chronic exposure to domestic 
violence—and the stress fear resulting from this 
exposure—can cause not only immediate 
physical injury, but also mental shifts that occur 
as the mind attempts to process trauma or 
protect the body. Domestic violence affects one’s 
thoughts, feelings and behaviors and can 
significantly impact one’s mental stability. 
Increased anxiety, post-traumatic stress disorder 
and depression symptoms are commonly 
observed among survivors of domestic violence. 

PTSD. Post-traumatic stress disorder (PTSD) is a 
mental health condition that is triggered by a 
terrifying event. Some common symptoms 
associated with PTSD are flashbacks, nightmares, 
severe anxiety and uncontrollable thoughts about 
the event. Many people who go through 
traumatic events have difficulty adjusting and 
coping for a while. But with time and support, 
such traumatic reactions usually get better.  
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Depression. Depression is more than common 
feelings of temporary sadness. Symptoms can 
include prolonged sadness, feelings of 
hopelessness, unexplained crying, changes in 
appetite with significant weight loss or gain, loss 
of energy or loss of interest and pleasure in 
activities previously enjoyed. Depression can 
affect a person’s outlook, which can lead to 
feelings of hopelessness. This, in turn, can impact 
his or her thought process and ability to make 
decisions. In extreme cases of depression, people 
may even experience suicidal thoughts and/or 
attempts. If you or someone you know is feeling 
suicidal, refer them to the National Suicide 
Prevention Lifeline at (800) 273-TALK. 

Depression remains the most common symptom 
exhibited by survivors of domestic violence. 
According to a study done in 2000, 60 percent of 
battered women reported feeling sad or 
depressed for extended periods of time.2 For a 
full list of symptoms, click here.  

Dissociation. Dissociation usually refers to feeling 
like one has “checked out” or is not present. In 
some instances of dissociation, people may find 
themselves daydreaming. But in situations where 
dissociation is chronic and more complex it may 
impair an individual’s ability to function in the 
“real” world, such as not being able to focus on 
work related duties or being able to concentrate 
on schoolwork.3 

One in seven people who have experienced 
domestic violence sustain a physical 
injury.4 Given the nature of the crime, it is 
extremely common to retain bruises on the arms 
from being gripped, broken bones or other 
physical injuries from abusive incidents. People 
experiencing domestic violence often cover up 
their injuries to avoid being questioned by others. 
Oftentimes injuries are explained by stating one 

tripped and fell, or breaking something that 
resulted in an injury. A survivor may avoid 
speaking openly about his or her injuries due to 
feelings of shame or because speaking openly 
about the injuries can place the person at a 
greater risk of being abused. If you or someone 
you know is experiencing physical injuries 
frequently, it might be indicative of an abusive 
relationship. There are resources to help you 
here. 

Common physical evidence of domestic violence 
includes: 

o Bruises or that look like they came from 
choking, punching or defending oneself 

o Black eyes 
o Red or purple marks at the neck 
o Sprained or broken wrists  

There are also physical effects of domestic 
violence that affect a person’s overall health. 
These result from trauma and can manifest 
immediately after an incident of abuse or later 
after the abuse has ended. Common physical 
effects of trauma include: 

o Chronic fatigue 
o Shortness of breath 
o Muscle tension 
o Involuntary shaking 
o Changes in eating and sleeping patterns 
o Sexual dysfunction 
o In women, issues with menstrual cycle or 

infertility 

Coping with the effects of domestic violence can 
be overwhelming, often because the survivor’s 
control over the situation has been taken away 
by the perpetrator. When this has occurred, a 
survivor may have the need to self-medicate or 
use drugs or alcohol to help him or her cope with 
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the overwhelming feelings. Engaging in self-
injurious behaviors can also bring a sense of 
control over a person’s environment and serve as 
a release of tension. It is an action that is not 
always performed with suicidal intent, although 
occasionally it can result in severe harm or death. 
These are temporary coping strategies that can 
lead to deeper issues in the future. 

In addition, domestic violence can change one’s 
worldview and outlook on life. Being in a 
situation where a person is being controlled by 
another can create feelings of hopelessness. A 
survivor may develop a negative outlook in which 
he or she may feel “damaged” or unworthy of a 
better life. A perpetrator can chip away at a 
person’s self-esteem with constant criticism or 
insults, which can lead the survivor to question 
her sense of self in relation to the world. A faulty 
belief system can contribute to feeling 
discouraged and apprehensive about the future. 
Domestic violence can also take away a person’s 
sense of safety and security, influencing his or her 
ability to trust others. Conflicts with spirituality 
are also common, especially in situations where 
the perpetrator used the person’s faith to control 
him or her. Survivors might feel unmotivated, 
empty or like reaching out is not worth the effort. 

But know that the effects of domestic violence 
are possible to overcome. Although it often 
requires addressing painful realities, it also entails 
discovering new inner strengths, a process that 
needs time, space and safety to begin. With time 
spent healing, developing strong positive coping 
mechanisms and taking care of oneself, such 
reactions tend to become less severe and it is 
possible to reclaim positive relationships with 
others and yourself. 
 

 

REASONS FOR STAYING 
The most common question asked about 
domestic violence victims is “Why don’t they 
just leave?” Victims have many reasons for 
staying in an abusive relationship. The 
primary reason given by victims is a fear of 
more violence by the perpetrator. “This fear 
of the violence is realistic. Research on 
battered women shows that the lethality of the 
perpetrator’s violence often increases when 
the perpetrator believes that the victim has left 
or is about to leave the relationship.” Ganley, 
page 32. The victim may have tried to leave 
in the past but had been tracked down by the 
abuser. “Perpetrators do not just let victims 
leave relationships. They will use violence 
and all other tactics of control to maintain the 
relationship. … Staying in or returning to the 
relationship may simply be safer than 
leaving.” Ganley, page 33. 

SURVIVAL STRATEGIES 
Because they do not feel free to leave, victims 
often develop survival strategies to remain as 
safe as possible in the relationship. See 
Ganley, chapters 1 and 3. Domestic violence 
victims know their abusers better than anyone 
else, and they choose strategies to minimize 
injury based on past success. Although the 
strategies are ineffective to end the abuse in 
the long term, many victims are so involved 
in a day-to-day struggle to preserve their own 
lives and the lives of their children that they 
cannot focus on long-term results. Some of 
the more common strategies used by domestic 
violence victims to preserve their safety 
include: 

 Minimizing or denying the violence in their 
lives. This may involve publicly denying or 
minimizing the violence in public (in a 
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courtroom or with police) or in front of the 
abuser to protect themselves from retaliatory 
violence. 

 Taking responsibility or blame for the 
violence. 

 Using alcohol or drugs to numb the effect of 
the violence. “Victim abuse of drugs and 
alcohol is … associated with domestic 
violence victimization. … In the most 
dramatic findings, victims reported in the 
Memphis night arrest study that 42 percent of 
victims were drinking or drugging the day of 
their assault. … Victim substance abuse has 
also been identified as a consequence of the 
ongoing abuse. In other words, victims abuse 
drugs as a form of self-medication to deal 
with their abuse trauma.” NIJ Report 2009, 
page 30. 

 Self-defense. “A substantial percentage of 
victims of domestic violence hit their 
perpetrators back. In Massachusetts, 37.3 
percent of the female victims fought back in 
the incident in which their abuser was 
arrested.” NIJ Report 2009, page 13. 

 Accepting the perpetrator’s promise that it 
will never happen again and staying in the 
relationship. 

 Refusing to cooperate with police, 
prosecutors and courts, and dismissing 
protective orders numerous times. “Although 
studies have found multiple reasons for victim 
opposition to prosecution, fear is among the 
leading reasons expressed by victims. Fear of 
the abuser is first and foremost, followed by 
fear of testifying in court.” NIJ Report 2009, 
page 39. 

VICTIMS IN COURT 
Victims may fail to participate in court 
proceedings by using various approaches. 
They simply fail to cooperate, they don’t 
respond to prosecutors’ letters or court 
subpoenas. They may come to court, but once 
they are testifying, they deny the incident 
happened, they minimize the seriousness of 
the incident or they take blame for starting the 
violence. 

Although these actions are often illogical and 
maddening to the other players in the justice 
system, they make sense when seen as 
survival tactics practiced by the victim. 

“Victims’ fear of their abusers appears to be 
well founded. Multiple prosecution and arrest 
studies broadly concur that abusers who come 
to the attention of the criminal justice system 
who re-abuse are likely to do so sooner rather 

Victims’ rational reasons for staying in an 
abusive relationship: 

 Belief in cultural, family or religious 
values that encourage the 
maintenance of the family unit at all 
costs; 

 Threats to harm the victim, loved ones 
or pets; 

 Threats of suicide; 
 Believing the abuser will change; 
 Lack of financial resources; 
 Isolation and believing that no one can 

help; 
 Pressure from family and friends to 

stay; 
 Lack of housing or employment,  
 Threat of having immigration status 

reported, and 
 Not wanting to separate children from 

the other parent. 
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than later. … In a Cook County study, 30% of 
the defendants were re-arrested within 6 
months of their study arrest, and half of the 
arrests were for a new domestic violence 
offense. The average re-arrest time was only 
29 days after initial arrest. In addition, almost 
half of the cases, the defendants tried to talk 
the female victims out of testifying. 
Moreover, 29.1% of these defendants stalked 
their victims before the trial, and 8.7% 
specifically threatened them.” NIJ Report 
2009, page 40.  

When a victim does come to court, she is 
often not as credible a witness as the abuser. 
She may act angry and accusing. She may be 
defiant and uncooperative. She may be 
hysterical, crying, or very passive, refusing to 
testify at all, or denying that the incident took 
place. She may be intimidated by the very 
presence of the defendant and will not want to 
make him angry. Often he has threatened her 
before they come to court. The testimony will 
sometimes show that she has taken him back 
after the incident. 

While assessing a victim’s testimony, a judge 
should remember that:  “A significant 
proportion of victims of intimate partner 
violence and sexual assault suffer from 
trauma. Studies have found up to 88 percent 
of battered women in shelters suffer from 
post-traumatic stress disorder. Other studies 
have found that as many as 72 percent of 
abuse victims experience depression and 75 
percent experience severe anxiety.” NIJ 
Report 2009, page 30. This trauma may well 
be affecting their ability to effectively 
communicate their story. 

 

VICTIMS AND PROTECTION ORDERS  
Victims rarely request protection orders after 
the first abuse or assault incident. Many 
victims who petition the court for protective 
orders have suffered several years of abuse 
with the same offender before coming to court 
for the first time.   

“In a multistate study, researchers found that 
only 10 percent sought protection orders after 
a week of abuse, 15 percent experienced 
abuse for one to two years, and nearly 25 
percent had suffered abuse for more than 5 
years.” NIJ Report 2009, pages 56-57. 

Other studies have shown that victims have 
tried multiple ways to stem the abuse before 
resorting to the court system. One study out of 
Massachusetts showed that 68 percent of the 
victims had left their abuser at least once, and 
15 percent had kicked the abuser out of the 
house. Seventy-eight percent had called the 
police at least once, 30 percent had gone to 
counseling, and 25 percent had called a 
hotline or gone to a shelter. NIJ Report 2009, 
page 56. 

When a judge sees a plaintiff asking for a 
protective order, he must take into account the 
possibility that the incident she is listing in 
the petition is not the first violence she has 
experienced and that she may have tried many 
other ways to handle the abuse. This is also 
relevant to a plaintiff’s request to dismiss 
orders; often it is safer for her to come in to 
dismiss the order than to further anger the 
abuser.  

Many judges wonder whether the orders they 
issue are effective. Of course, we all worry; 
these are only pieces of paper, and it is true 
that the most determined abuser will not be 

2016 – DVPOBB Page 14 
 



deterred by a protective order. But the 
research has shown that in some 
circumstances, women are safer when they 
have a protective order and keep the order in 
effect for a length of time. 

“First, in terms of their effectiveness in 
deterring repeat abuse, before and after 
studies suggest that protective orders may 
deter certain abusers.” In one Texas study, if 
victims maintained the order, physical abuse 
dropped from 68 percent to 23 percent after 
the order was issued. If the offenders were 
also arrested at the time of the order issuance, 
the physical abuse diminished even further. A 
Seattle study concluded that women with 
permanent orders were less likely to be 
physically abused than women without them. 
However, a Rhode Island study showed no 
variance in re-abuse rates regardless of 
whether the orders remained in effect. NIJ 
Report 2009, page 58. 

In spite of these mixed results, the research 
shows that victims largely express satisfaction 
with civil protective orders: 

“… [T]he women expressed the feeling that 
the order demonstrated to the abuser that the 
‘law was on her side.’ In a multistate study, 
victims who obtained orders reported that the 
orders improved their overall well-being, 
especially if the abuser had a prior criminal 
history and was more likely to re-abuse. It 
may be that, even though orders do not stop 
abuse, they reduce the severity of the re-
abuse. Alternatively, although they may not 
affect the extent of re-abuse, protective orders 
make victims feel vindicated and 
empowered.” NIJ Report 2009, page 59. 
 
A judge should consider all of these issues 
when hearing requests for protective orders. 
By granting the order based, of course, on a 
finding supported in the facts, the judge may 
not only be protecting the plaintiff from 
further or increased abuse, he may also be 
sending a message that she is not alone and 
that the system supports her in her decision to 
seek protection. This empowerment may be 
what some victims need to help them escape 
the abuse which with they have been living. 
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CHAPTER FOUR:  LETHALITY FACTORS

nowledge of lethality factors will 
help ensure a judge that she is 
making informed decisions about 

release, sentencing, and protective orders. 
Gathering as much information as possible 
before making these types of decisions will 
help ensure a safer environment in the 
courtroom and in the community. Also, this 
information can be used to craft sentences and 
other orders directed at rehabilitating the 
offender and circumscribing his future 
behaviors toward his current or his new 
partner. 

“Predicting lethality is much more 
difficult than predicting re-abuse and 
recidivism because, fortunately, it is much 
rarer. Also, the risk of lethality may 
increase because of situational 
circumstances and not because of static 
abuser characteristics. Nonetheless, 
researchers have found some key factors 
that increase the likelihood of homicide or 
significant injuries.” NIJ Report 2009, 
page 26. 

 
COMMON LETHALITY RISK 
FACTORS IN PERPETRATORS 

1. Suicidal or homicidal threats 
2. Escalation in the frequency and 

severity of violence 
3. Presence of a gun in the home 
4. Strangulation attempts or strangulation 
5. Victim has children not by the 

perpetrator 
6. Perpetrator is unemployed 
7. Substance abuse 

8. Stalking, jealousy, coercive 
controlling behavior 

9. Victim believes the abuser will be 
dangerous 

10. Victim is trying to leave or has 
recently left the relationship 

11. Defendant has avoided arrest for 
domestic violence in the past 

12. Victim is pregnant or has been 
assaulted by perpetrator when 
pregnant 

See www.dangerassessment.org, Jacquelyn 
Campbell, Ph.D., R.N. In addition, see 
http://mnadv.org/ for the Lethality 
Assessment Program developed for law 
enforcement agencies. 

National research supports these and other 
behaviors as common lethality indicators: 

“[O]ther lethality markers that multiply the 
odds of homicide five times or more over 
nonfatal abuse have been found to include: (a) 
threats to kill, 14.9 times more likely; (b) 
prior attempts to strangle, 9.9 times more 
likely; (c) forced sex, 7.6 times; (d) escalating 
physical violence, severity over time, 5.2 
times; and (e) partner control over the 
victim’s daily activities, 5.1 times more 
likely. Research has also found that male 
abusers are more likely to kill if they are not 
the fathers of the children in the household.” 
NIJ Report 2009, page 27. 

In addition, “more female intimate partners 
are killed by firearms than by all other means 
combined. Firearms in the household increase 
the odds of lethal versus nonlethal violence by 

K 
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a factor of 6.1 to 1. Women who were 
previously threatened or assaulted with a 
firearm or other weapon are 20 times more 
likely to be murdered by their abuser than 
are other women. [Emphasis added.] Prior 
firearm use includes threats to shoot the 
victim; cleaning, holding or loading a gun 
during an argument; threatening to shoot a pet 
or a person the victim cares about; and firing 
a gun during an argument.” NIJ Report 2009, 
page 26. 

The presence of any of these factors, whether 
in an application for an Order of Protection, in 
a family law proceeding, or in a criminal case, 
should trigger a judge to try to find out more 

information. Additional knowledge of the 
situation will aid in crafting orders and 
conducting court proceedings in a manner 
designed to protect the safety of the victim 
and those around her, including the 
participants in the criminal justice system. 

Lethality factors should not only be 
considered when issuing orders of protection 
and conditions of release, they should also be 
considered at the time of sentencing an 
offender. This is important both for the safety 
of the victim and her family as well as for the 
safety of the community.  
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CHAPTER FIVE:  DOMESTIC VIOLENCE AND CHILDREN

HOW CHILDREN ARE 
EXPOSED TO DOMESTIC 
VIOLENCE 

lthough the children are not always 
the named victims in domestic 
violence cases, a judge should take 

into account the impact of the domestic 
violence in the home when assessing these 
cases. The children are commonly used by the 
abuser to manipulate the victim, and they 
often factor significantly in the victim’s 
decision-making process. The children 
themselves are frequently brought to court, 
further exposing them to possible danger and 
trauma. “Children living with domestic 
violence in the home are often the forgotten 
victims.” Ganley, page 39. 

Children are exposed to adult domestic 
violence in various ways. They witness the 
abuse in their home; they are used by the 
abuser to control the victim; and they are 
sometimes injured, either intentionally or 
accidentally. 

“Perpetrators of domestic violence traumatize 
and terrorize children in four ways: 

1. By intentionally injuring the children as a 
way of threatening and controlling the 
victim. 

2. By unintentionally injuring the children 
during the attack on the abused parent 
when the child gets caught in the fight or 
attempts to intervene. 

3. By creating an environment where 
children witness the abuse or its effects. 

4. By using the children to coercively 
control the abused partner while the 
victim is living with the perpetrator and 
when the partners are separated.” Ganley, 
page 38. 

 

THE IMPACT OF DOMESTIC 
VIOLENCE ON CHILDREN 

The impact of adult violence on children 
depends upon a variety of factors. 

 

“The impact depends on the severity and 
nature of the violence, the age of the child, 
the length of time since most recent 
exposure, co-occurrence with other forms of 
violence such as child abuse, and how the 
child understands the violence.”  Strategies 
to Improve DV Responses in CFSR Program 
Improvement Plans. Shellie Taggart, August 
2008, NCJFCJ   
 

The difficulties these children experience fall 
into three main categories: 

1. Behavioral, social and emotional 
problems. Children exposed to domestic 
violence are more likely to exhibit 
aggressive and antisocial behavior or be 
depressed and anxious. 

2. Cognitive and attitudinal problems. These 
children are more inclined to have 
difficulty in school, slower cognitive 
development, and lack of conflict 
resolution skills. 

A 
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3.  Long-term problems. Higher levels of 
adult depression and trauma present in 
adults exposed to domestic violence as 
children.  

U.S. Dept. Health and Human Services, 
Child Welfare and Information Gateway, 
www.childwelfare.gov 

Children exposed to domestic violence 
respond in a variety of ways. Some may 
become hyper vigilant or present high 
emotions, while others may numb their 
emotions and present with a flat affect. Some 
children may act out in school, resulting in 
disciplinary action, poor grades, or trouble 
with teachers or other students, while others 
become focused on perfection, earning 
excellent grades and participating heavily in 
extracurricular activities to avoid going home. 
Still others may simply work to maintain 
mediocrity in an attempt to limit attention by 
those inside and outside the family. The range 
of behaviors and responses exhibited are 
virtually limitless. 

In the case of infants, the violence may 
prevent bonding with either parent, resulting 
in the child having difficulty in forming future 
relationships. Older children may have 
difficulty with role development and 
cognitive development. They may be so 
anxious about the violence that they have 
difficulty concentrating in school. Teens from 
violent homes have no role model for healthy 

relationships. Ganley, pages 39-40; Taggart, 
page 9. 

Additional factors have an impact on how 
each child will react to such exposure. These 
factors include: 

• The nature of the violence. The more 
frequent and severe the violence that the 
child witnesses, the greater the impact on 
that child. 

• The age of the child. Studies indicate that 
younger children exhibit higher levels of 
emotional and psychological distress than 
older children. 

• The gender of the child. Boys tend to 
exhibit more aggression and acting out 
behaviors, while girls exhibit more 
internalized behaviors like depression and 
withdrawal. U.S. Dept. of Health and 
Human Services, etc. 

On the bright side, there is a growing body of 
literature that shows that many children 
exhibit great resilience after being exposed to 
such violence. The presence of protective 
adults, such as neighbors, relatives or 
teachers, seems to have an impact as does a 
child’s larger social environment, such as 
church groups or sports teams. Emerging 
Responses to Children Exposed to Domestic 
Violence, Dr. Jeffery Edleson, 2006 
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CHAPTER SIX:  WHEN IS DOMESTIC VIOLENCE NOT “DOMESTIC 
VIOLENCE”?

he following is excerpted from 
“Effective Intervention in Domestic 
Violence Cases: Context is 

Everything” by Loretta Frederick, Battered 
Women’s Justice Project, with her 
permission. 

The criminal justice system is, by design 
and necessity, incident-focused. For 
example, guilt or innocence is usually 
determined relative to a single alleged act. 
However, as in the case of the use of 
violence to defend oneself, the context in 
which the violence is used may be quite 
relevant to the issue of criminal 
culpability. Furthermore, for the purpose 
of bail or sentencing hearings, the legal 
system must be able to distinguish among 
defendants in order to tailor its response 
to their acts to ensure that the system’s 
handling of cases is effective. The context 
in which incidents occur is one of the most 
significant ways in which acts of domestic 
violence differ. 

The last two decades of experience with 
people who use violence in their 
relationships have demonstrated to … the 
criminal justice system ... that there are 
several historical contexts in which 
specific acts of domestic violence occur. 
[They include the following scenarios]: 

1. Pattern of Violence, Intimidation and 
Control:  Battering 

In the context of battering, an act of 
violence against a partner is often only 
one component of a complex system of 
controlling, coercive, intimidating, and 
violent behaviors used by someone … to 
control the victim. The violence causes, or 
likely will cause, a significant gap in power 
and autonomy between the batterer and 
the victim, and it severely compromises 
the victim’s autonomy. 

2. Absence of Violence, Intimidation and 
Control:  Isolated Act 

A person may use violence only once in a 
relationship; the act is highly 
uncharacteristic. Such an act of violence 
often occurs in the context of unusual, 
highly stressful circumstances that lead 
the actor to say and do things he or she 
has never done or said. In this context, the 
incident is not part of a larger pattern of 
coercion, intimidation or violence, and 
neither party in the relationship uses 
violence to control the other. The person 
who uses violence in this context normally 
freely admits the behavior. Such an act 
may be an illegal domestic assault, but the 
perpetrator does not generally benefit 
from a batterer’s rehabilitation group. 

3. History of General Violence:  A 
‘Fighter’ 

Some people are generally violent people 
who use violence to resolve many kinds of 
conflicts, no matter the context in which 

T 
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the conflicts occur. These people may 
have poor communication skills and know 
little of non-violent means for resolving 
conflict. … Note that a person can be a 
generally violent person and also be a 
batterer, so interveners need to screen 
such cases for evidence of tactics of … 
power and control. 

4. History of Mental Impairment or 
Incapacity 

A person may use violence as a result of 
an impairment caused by mental illness, 
alcohol/drug dependency, medication or 
other factors. Such a person’s use of 
violence in a relationship may well be 
illegal unless the person lacks criminal 
intent or is otherwise not considered 
culpable under the law. However, 
research shows that a very small 
percentage of domestic abuse is due to 
mental impairment… 

5. Self-Defensive or Responsive to 
Battering 

A person’s use of violence against a 
partner may occur only and always in 
response to violence or a threat of 
violence by the partner. Legally justifiable 
acts in this category include acts that are 
classically self-defensive. … Acts that are 
responsive to violence can also be illegal. 
For example, a person can use violence to 
against his or her batterer in order to 
punish the batterer, to ‘stand up to’ the 

batterer, or to dissuade the batterer from 
further use of violence. 

In all of these cases, the person using the 
violence is trying to control a situation 
rather than to establish overall control 
over the other person. ... The key factor is 
that there is no attempt by the person 
using the violence to also use coercion or 
intimidation to keep the victim of their 
responsive violence in a state of fear. 

Arizona judges also encounter cases where 
familial or roommate relationships have 
dictated that the offender be charged with 
domestic violence, but there is no evidence of 
a power-and-control type of relationship 
between the two parties. 

As Ms. Frederick sums up, “Interventions 
with such persons must recognize the intent 
and effect of the violence. … Sentencing and 
other remedies used with these perpetrators 
should reflect the fact that traditional 
batterer’s intervention programs may be a 
waste of time and resources.” Effective 
Intervention in Domestic Violence Cases:  
Context is Everything” by Loretta Frederick, 
Battered Women’s Justice Project, May 
2001. 

Within the constraints of the law (which in 
Arizona often dictates mandatory domestic 
violence counseling), a judge should inquire 
about the context of the criminal act before 
attempting to craft orders in these types of 
cases. See Sentencing, Section II, Chapter 
Four. 
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CHAPTER SEVEN:  ETHICAL CONCERNS ABOUT JUDICIAL 
PARTICIPATION AND DEMEANOR IN THE COURTROOM
 
INTRODUCTION 

udges are expected to treat all who 
come before them with even- 
handedness. They cannot appear to 

favor victims over accused persons. They 
cannot seem to give preference to domestic 
violence cases over other criminal matters.” 
Arizona Supreme Court Judicial Ethics 
Advisory Committee, Advisory Opinion 97-
06 (5/28/1997) 

“Judges must promote the independence, 
integrity, and impartiality of the judiciary.”  
Arizona Code of Judicial Conduct, Canon 1 

What can a judge ethically do about domestic 
violence? Can a judge be educated and learn 
about the dynamics of these cases? Can a 
judge establish a special court to deal with 
domestic violence cases? Can a judge 
participate in commissions or sit on boards 
that deal with issues of domestic violence?  
Should a judge have special procedures in the 
courtroom for domestic violence cases and 
victims?   

As in all cases dealing with judicial ethics, the 
specific facts in each instance will dictate the 
answer. A judge should always consult with 
the Ethics Advisory Committee if there is any 
doubt.  This section addresses some general 
guidelines and some of the ethical issues that 
might arise in a judge’s mind or in the 
courtroom, but it is not intended as any type 
of ethical advisory opinion. 

 

WHAT A JUDGE SHOULD DO 

BECOME EDUCATED ABOUT 
DOMESTIC VIOLENCE 
All judges should become educated on the 
subject of domestic violence. There is no 
ethical barrier to receiving training in a 
specific area of the law, and, in fact, the 
Arizona Code of Judicial Administration 
requires that “judges who issue Orders of 
Protection and Injunctions Against Harassment 
shall attend training on such orders and 
injunctions on a regular basis.” ACJA § 1-
302(J).  

Canon 2, Rule 2.5(C), emphasizes the need 
for on-going education as well, requiring 
judges to participate actively in judicial 
education programs. Comment 1 to this rule 
notes the necessity for judges to have the legal 
skills and knowledge to carry out the 
responsibilities a judicial officer (JO). In the 
area of domestic violence, it is important for 
judges to not only have a thorough 
understanding of the mechanics of the Arizona 
Rules of Protective Order Procedure (ARPOP) 
and other applicable rules and statutes but also 
to be aware of the complexities of domestic 
violence itself. 

“Domestic violence and protection order laws 
undergo frequent revision, both at the state and 
federal levels. Ideas regarding best practices for 
judges and court personnel in protective order 
cases are similarly evolving at a rapid pace.  
Therefore, it is incumbent upon judges and court 
personnel to stay abreast of the latest 
developments.” A Guide for the Issuance of 
Enforcement of Protective Orders, NCJFCJ. 

“J 
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As leaders in the court system, judges play a 
key role in ensuring that all other court 
personnel and independent contractors 
working for the court receive domestic 
violence training. Clerks, bailiffs, mediators, 
evaluators, probation officers, and other court 
staff who come into contact with batterers and 
victims of domestic violence need training on 
the dynamics of domestic violence. 

MAKE THE COURTROOM A SAFE 
PLACE FOR ALL PARTICIPANTS 
A judge should consider the safety of both the 
victim and the court staff in domestic violence 
cases. This includes providing a safe way to 
obtain protective orders and making a 
courtroom a safe place for all the participants: 

 Make courts safe and accessible to victims 
by providing protections orders by 
telephone, video tape, and facsimile, and by 
providing safe waiting areas. 

 Assist victims in obtaining and enforcing 
protection orders by designating specially 
trained personnel for the task.  

 “[When issuing a protective order, a judge 
should] inquire as to the presence and location 
of all firearms, including those possessed by 
all family members and children who may 
give the respondent indirect access to 
weapons.” A Guide for the Issuance of 
Enforcement of Protective Orders, NCJFCJ 

 In addition, if a defendant accompanies the 
plaintiff to court to request that the protective 
order be dismissed, make sure to interview 
the plaintiff separately to ensure that there is 
no coercion underlying the request to dismiss 
the order. See Rule 41(d), ARPOP. 

In the courtroom, one of the most important 
things a judge can do is set the proper tone for 
all proceedings. A judge should communicate 
to all the parties and to court staff that she 
takes domestic violence cases seriously and 
will treat all parties with respect and dignity. A 
judge also has a key role in ensuring that the 
courtroom and the courthouse are physically 
safe for the victim. A.R.S. § 13-4431 states: 

“Before, during and immediately after any 
court proceeding, the court shall provide 
appropriate safeguards to minimize the contact 
that occurs between the victim, the victim’s 
immediate family and the victim’s witnesses 
and the defendant, the defendant’s immediate 
family and defense witnesses.” 

Also, Rule 8(a)(2), ARPOP, requires the court 
to “… ensure that the parties are treated with 
fairness, respect and dignity and are free from 
intimidation, harassment or abuse during the 
court process.” 

Rule 38, ARPOP, further enumerates the 
steps that should be taken to provide for 
security of the parties and to minimize the 
contact between them. 

The atmosphere in the courtroom must be free 
of intimidation. It is easy to forget that the 
victim may have been exposed to years of 
intimidation. A judge should use his authority 
to create a courtroom ambiance that promotes 
zero tolerance of domestic violence. 

JUDICIAL DEMEANOR IN DOMESTIC 
VIOLENCE CASES 
All parties to the proceeding are entitled to be 
treated with respect and dignity. The judge is 
charged with respecting both the defendant’s 
and the victim’s constitutional rights. “The 
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conflict and intense emotions inherent in 
court proceedings involving allegations of 
domestic violence can challenge a judge’s 
ability to demonstrate judicial temperament 
and convey impartiality.” Judicial Conduct 
Reporter, Volume 32, #1, Spring 2010. 

It is very important that a judge act 
impartially and not convey to either party that 
he has already made some type of judgment 
about them or that he does not take domestic 
violence seriously. Any type of observation 
about whether a victim “deserved it” or 
asking why she puts up with it is, of course, 
completely inappropriate. 

Here are a few examples of egregious judicial 
behavior from the Judicial Conduct Reporter: 

 In re Ellender, 16 So. 3d 351 (Louisiana 
2009). At a protective order hearing, the judge 
read the plaintiff’s petition out loud to both 
the plaintiff and the defendant. The petition 
alleged that the defendant had threatened to 
beat his wife three or four times a day, that he 
told her if she did not look at him while he 
talked to her, he would punch her in the face 
right there, and he threatened to throw his 
coffee in her face. This happened in a car with 
their two children in the backseat. After 
reading the petition, the judge said, “Heat, big 
smoke, but no fire. Dismissed. You want a 
divorce, get a divorce. You’re not getting a 
(temporary restraining order). See y’all later.” 
The Louisiana Supreme Court found judicial 
misconduct, finding that the judge had acted 
in a “condescending and demeaning manner” 
toward the plaintiff. They observed, “If a 
judge acts belligerently, those before the 
judge believe belligerence is acceptable.” 
[emphasis added]. The judge was suspended 
for 30 days without pay. 

 In Public Admonishment of Moruza, 
December 16, 2008, the California 
Commission on Judicial Performance publicly 
admonished a judge for her remarks and 
behavior in numerous domestic violence 
cases. She had commented to a prosecutor 
that a domestic violence case was “a crazy 
waste of time,” and on a second case, she 
asked, “Is this another case where we’re 
going to ruin the relationship?” 

 In Re Romano, August 7, 1998, the New 
York State Commission on Judicial Conduct 
removed a judge for, in addition to other 
behavior, “statements on and off the bench 
that indicated the judge does not take 
seriously domestic violence complaints. …” 
For example:  “As he was reading the charges 
from the bench for a defendant charged with 
hitting his wife with a telephone, the judge 
stated, ‘What was wrong with this? You need 
to keep these women in line now and again.’ 
Both the judge and the defense attorney 
laughed. The defense attorney then said, ‘Do 
you know why 200,000 women get abused 
every year? Because they just don’t listen.’ 
The judge and the defense attorney laughed, 
and the judge did not rebuke the lawyer for 
the remark.” 

 In the Matter of Roberts, 689 N.E.2nd 911 
(New York 1997). “Every woman needs a 
good pounding now and then.” Protective 
orders are “not worth anything because they 
are just a piece of paper,” “foolish and 
unnecessary.” 

 In re Greene, 403S.E.2n 257 (North 
Carolina 1991). In open court, the judge told a 
victim in a DV case that she would ruin her 
children’s lives if she did not reconcile with 
her husband, referred to a support group as a 
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one-sided man-hating bunch of females and a 
pack of she-dogs, and polled spectators as to 
how many had little spats during their 
marriages. 

 In the Matter of Singer, July 1, 2009, the 
New York Judicial Conduct Commission 
admonished a judge who threatened to hold a 
litigant in contempt for not disclosing the 
address of the shelter where she was residing. 

Most judges do not behave in such 
discourteous and unethical ways. But all of us 
have prejudices and mind-sets, and domestic 
violence cases often trigger those biases, 
either toward the victim or toward the 
defendant. It is very important that a judge 
remember his role as the impartial, fair, and 
independent arbiter of justice in these cases. 

 
WHAT A JUDGE CAN DO 

TEACH ABOUT DOMESTIC VIOLENCE—
IN SOME CIRCUMSTANCES 
A judge can be a leader outside of the 
courtroom also, ensuring that court personnel 
also become educated in the area of domestic 
violence. A judge can teach classes about the 
dynamics of domestic violence, protective 
order procedure, and the criminal laws to the 
right audiences. Clearly, a judge can teach to 
other judges and to court staff. What about 
other audiences? 

Arizona Code of Judicial Conduct, Canon 
3, addresses the ability of judges to engage in 
extrajudicial activities. Rule 3.1 includes: 

“[A] judge shall not … 

(C) participate in activities that would appear 
to a reasonable person to undermine the 
judge’s independence, integrity or impartiality 
or demean the judicial officer.” Advisory 
Opinion 94-16, Arizona Supreme Court 
Judicial Ethics Advisory Committee 

This addressed the issue of whether a judge 
could participate in educational activities in 
the community. Although the opinion is based 
on the former Code, Canon 4, the principles 
remain the same. A judge had been asked to 
speak to community organizations, schools, 
and civic groups about violence and gun-
related crime. The committee found that 
judges are permitted to speak, teach, and in 
engage in extra-judicial activities about the 
law and the legal system, “about the business 
of judging, including observations about 
societal problems such as crime and violence 
…” as long as they are “careful to avoid 
statements that might cast doubt on their 
impartiality.” Advisory Opinion 94-16. 

A judge can speak and teach about the law, 
the legal system, and the administration of 
justice and even non-legal subjects, as long as 
he preserves his mantle of impartiality and 
neutrality. There is, however, a limit on what 
type audience he can address. 

Advisory Opinion 03-08 speaks to this issue. 
The committee first addressed the issue of 
judicial participation in training or teaching 
programs with law enforcement officers, 
advising “great caution.” 

The committee advised that a judge should 
not train law enforcement officers to perform 
various law enforcement duties (in this case, 
how to prepare search warrants). The 
committee concluded that “[j]udges should 
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generally refrain from giving instruction or 
advice on such ‘how to’ topics.” 

The committee next advised that a judge 
could teach law enforcement officers on 
specific legal topics, but only with several 
caveats. 

 “Before teaching law enforcement officers or 
anyone else on a legal topic, the judge must 
be specifically trained and qualified to 
address the particular subject. In addition … 
the judge may not suggest how the law should 
be applied or used by law enforcement 
officers. … [a]nd the judge must be willing 
and available to teach other interested groups 
on the same subject. In sum, because of the 
inherent dangers in a judge’s teaching of 
law enforcement officers and the 
significant qualifications that apply to that, 
a judge must use great caution if he or she 
engages in any such activity.” [emphasis 
added]. Advisory Opinion 03-08. 

The committee did state that judges should 
not attend seminars sponsored or presented by 
law enforcement agencies that are not open to 
all interested parties in the criminal law arena, 
but open only to police and prosecutors.   

The committee opined that a judge may 
participate in seminars for attorneys so long 
as the information is limited to issues 
concerning the law, the legal system, and the 
administration of justice. If a judge chooses to 
participate in such seminars, he must not 
favor one group of lawyers over another and 
must be willing to provide the information he 
presents to any group who asks him to 
participate. 

While judges are permitted by the Code of 
Judicial Conduct to teach and participate in 
programs that promote the administration of 
justice and develop public education 
programs (Rule 3.7(c)(1)), a judge must be 
very careful in choosing his topics and 
audience to ensure that he “refrains from 
activities that reflect adversely upon a judge’s 
independence, integrity and impartiality.” 
Rule 3.7, Comment 2. 

DOMESTIC VIOLENCE COURTS 
Domestic violence courts are becoming more 
common throughout the United States, and 
they are clearly contemplated under the new 
Code of Judicial Conduct. The Application 
section of the Code, Part A, Comment 4, 
specifically refers to “problem-solving 
courts” where judges are “authorized by court 
rules to act in nontraditional ways.” Still, a 
judge must be careful to preserve his 
independence and impartiality in these 
circumstances because perception is 
everything. 

The Center for Court Innovation studied 
Brooklyn Felony Domestic Violence Court 
and produced “Planning a Domestic 
Violence Court, The New York State 
Experience,” 2004. At one point, the report 
addresses the fact that the defense bar is very 
critical of the domestic violence court and the 
judges who participate: 

“Perhaps the most serious charge leveled by 
the defense bar is their claim that the court is 
biased in favor of the prosecution. They say 
this attitude is expressed not only in the way 
the court handles cases, but in the way the 
judges have made it their ‘personal mission to 
make sure no one gets killed in a domestic 
violence incident in Brooklyn,’ says (a 
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defense attorney). ‘That’s not a judge’s job. 
His job is to make sure the defendant gets a 
fair trial. Maybe it’s the prosecutor’s or 
police’s job to protect the victim, but it’s 
definitely not the judge’s job.’” 

The Judicial Council of California also 
published a study titled Domestic Violence 
Courts: A Descriptive Study, May 2000. 
Their survey respondents talked about 
resistance to participation in domestic 
violence court projects: 

“Survey respondents also noted that key 
participants may demonstrate some resistance 
to supporting domestic violence courts 
because of their perception that their 
specialized processes interfere with judicial 
neutrality. Several of those surveyed indicated 
that public defenders often raise these 
particular concerns about domestic violence 
courts.” 

The study went on to suggest ways that 
successful courts have addressed these 
perceptions: 

“Some have worked closely with public 
defenders and other key participants to 
identify practices and procedures that they 
could support. Over time, other courts have 
demonstrated their continued commitment to 
fairness as they implement domestic violence 
courts. In so doing, they have provided key 
participants with the opportunity to build 
confidence in new or innovative judicial 
processes.” 

The Brooklyn Domestic Violence Court 
“considers the defense bar a full partner.” 

“Defense attorneys were invited to planning 
meetings, and the directors of Brooklyn 

Defender Services spoke at the ceremony 
celebrating the court’s fifth anniversary. 
Some defense attorneys also attend the 
monthly partner’s meetings, where they 
contribute with questions or comments about 
issues that concern them.” 

Domestic violence courts can be effective in 
many ways. When planning a domestic 
violence court, a judge must always be careful 
to include all the participants in the criminal 
justice system, including the defense bar, and 
respect their views and opinions. Because 
many of the functions of a domestic violence 
court occur before a case has been fully 
adjudicated, a judge should be particularly 
careful to remember that the defendants are 
presumed innocent.  

A judge who is constantly exposed to these 
types of cases may tend to become jaded and 
cynical, especially because many of these 
offenders are manipulative and dishonest. 
Additionally, the judge has more direct 
contact with victim advocates, victims, and 
probation officers, which can lead to the 
perception that he is favoring the prosecution. 
For these reasons, a judge who participates in 
a domestic violence court must be extra 
careful that both his behavior in court and his 
behavior out of court, for example, when 
speaking about his job, exhibit nothing but 
impartiality and fairness to all parties. Once a 
defendant is adjudicated and found guilty, a 
judge in a domestic violence court can act to 
make sure that all parties know that he is 
serious about enforcing the law in a swift and 
sure manner. 

The National Council of Juvenile and Family 
Court Judges (NCJFCJ) says it best: 

2016 – DVPOBB Page 27 
 



“Courts have an overriding responsibility to 
be neutral; to treat all persons equally and 
offer them full access to court resources; and 
to ensure that all parties are afforded full 
constitutional due process. Judges must avoid 
even the appearance of partiality or 
favoritism, if they are to maintain the delicate 
balance of power among the three branches of 
government.” A Guide for the Effective 
Issuance and Enforcement of Protection 
Orders, NCJFCJ 

 
WHEN A JUDGE SHOULD BE CAREFUL 

BEING A COMMUNITY LEADER ON 
DOMESTIC VIOLENCE COUNCILS AND 
COMMISSIONS 

Canon 3, Rule 3.7(C)(1) states: 

“A judge may … provide leadership in 
identifying and addressing issues involving 
equal access to the justice system; develop 
public education programs; engage in 
activities to promote the fair administration of 
justice; and convene or participate or assist in 
advisory committees and community 
collaborations devoted to the improvement of 
the law, the legal system, the provision of 
services, or the administration of justice.” 

This is tempered by Comment 2 to the same 
rule: 

“Even for law-related organizations, a judge 
should consider whether the membership and 
purposes of the organization, or the nature of 
the judge’s participation in or association with 
the organization, would conflict with the 
judge’s obligation to refrain from activities 

that reflect adversely upon a judge’s 
independence, integrity, and impartiality.” 

While there is no specific guidance in the 
Code of Judicial Conduct or from Arizona’s 
Ethics Advisory Committee, other 
jurisdictions encourage judges to be 
community leaders in the area of domestic 
violence, citing similar leadership roles in 
places like juvenile court and in developing 
drug courts. California’s bench book on 
domestic violence speaks to this issue quite 
extensively: 

“Judges also have a very important role to 
play within the larger community. As 
representatives of the legal system, judges are 
generally treated with great respect, and thus 
can be key in bringing together the many and 
varied groups necessary to address domestic 
violence issues on the local level. Many 
judges have helped form, or chair domestic 
violence councils. … Judges also sit on 
boards of batterer’s treatment programs, 
domestic violence shelters and legal 
programs.” Domestic Violence, What Every 
Judge Should Know, 2003. California 
Administrative Office of the Court. 

New Mexico’s Domestic Violence Bench 
Book also addresses this issue: 

“Judges may find it valuable to participate in 
or even organize a vehicle for coordinating 
the response of governmental and 
nongovernmental domestic violence service 
providers in their community. … Some 
communities … have established domestic 
violence coordinating councils to bring 
together courts, probation services, domestic 
violence shelters, anger management 
therapists, prosecuting and defense attorneys, 
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law enforcement, and others involved in 
assisting treatment programs and victim 
protection efforts. … A judge who wishes to 
participate in coordinated planning efforts … 
should do so, but must be careful to observe 
limitations imposed by the New Mexico Code 
of Judicial Conduct. These limitations are 
primarily aimed at preventing any actions 
undermining the appearance of judicial 
impartiality…” New Mexico Domestic 
Violence Bench Book, New Mexico Judicial 
Education Center, 2005 

Other bench books also encourage judges to 
take a leadership role in domestic violence 
coordinating councils: 

“Judges are in an excellent position of 
leadership to organize and direct a 
Coordinating Council. Judges have a unique 
perspective on and control over court 
operations. Judges play a major role in 
determining and controlling domestic abuse. 
Not only will judicial participation facilitate a 
better understanding of how the system works 
and what is needed to improve its operation, 
but it will increase the judges’ understanding 
about the dynamics of domestic abuse.”  
Tennessee Domestic Abuse Bench Book, 
The Administrative Office of the Courts, and 
the Tennessee Coalition against Domestic 
and Sexual Violence. 

The Alabama Domestic Violence Bench Book 
also advocates that judges participate in 
coordinating councils. Alabama’s Domestic 
Violence Bench Book, Judicial Bench Book 
Committee, 2005. 

The consensus appears to be that judges can 
and should try to bring communities together 
to solve the problem of domestic violence. 

But while California, for example, seems to 
endorse the idea of judges serving on 
domestic violence shelter boards and other 
organizations, New Mexico, and our own 
Judicial Ethics Advisory Committee are more 
cautious. 

The New Mexico Bench Book points out that 
the New Mexico Advisory Committee on 
Ethics has noted the impropriety of a judge’s 
service on the board of a domestic violence 
shelter, noting, “The charity is organized to 
shelter victims of domestic violence, and 
these persons are likely to appear in court. 
The defendants in such actions could 
reasonably believe that the judge knew the 
victim or that the judge was biased in favor of 
the victim.” New Mexico Bench Book. 

The Arizona Judicial Ethics Advisory 
Committee specifically addressed the issue of 
judicial membership on domestic violence 
commissions in Advisory Opinion 97-03, 
which was also reconsidered in Advisory 
Opinion 97-06.  

The facts at issue involved a city/county 
government domestic violence commission. 
The committee found that the commission 
was “an issue oriented, agenda driven group 
advocating a particular position with little or 
no tolerance for differing views.” The 
committee found that this commission was 
not a governmental committee concerned 
solely with the improvement of law, the legal 
system or the administration of justice 
(quoting then Canon 4(C)(2)). 

The committee felt that “a judge’s 
membership on such a commission may give 
the appearance of favoritism and raise a 
question as to the judge’s ability to preside 
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fairly over certain cases,” and the opinion 
concluded that a judge should not be a 
member of such a committee. 

The Committee on the Impact of the 
Domestic Violence and the Courts (CIDVC), 
a standing committee of the Arizona Judicial 
Council, asked the Ethics Advisory 
Committee to reconsider its decision, and two 
months later the Committee issued Advisory 
Opinion 97-06. 

The opinion includes a review of ethics 
opinions from other states and then analyzes 
the instant facts. It is important to note that 
the facts of this particular case played a large 
part in the committee’s opinion. The judge 
had been asked to sign a letter that appeared 
to commit his court and the judge himself “to 
achieve an environment of zero tolerance 
reference intimate partner violence.” 

The committee once again emphasized that 
serving on such a committee might serve to 
bring a judge’s impartiality into question. 

“Judges are expected to treat all who come 
before them with evenhandedness. They 
cannot appear to favor victims over accused 
persons. They cannot seem to give preference 
to domestic violence cases over other criminal 
matters. Participation in an advocacy group 
for domestic violence victims casts doubt on 
the capacity for unbiased decision making.” 

The committee then went on to say that the 
judge could not serve on the commission even 
in a limited capacity, citing then Canon 4C(2). 
The same language appears now in Canon 3, 
Rule 3.4, limiting a judge’s appointment to a 

governmental committee, etc., unless it is one 
that “concerns the law, the legal system, or 
the administration of justice.” 

In general, most of the state judicial conduct 
and bench book committees, and our own 
Advisory Committee, agree that a judge may 
express his intolerance of any criminal 
activity, including domestic violence. While 
there is no specific guidance from our 
Arizona committee, other jurisdictions seem 
to agree that a judge can take a leadership role 
in organizing the community to address the 
issues of domestic violence, as long as all the 
players are invited to play an equal part. 

The acknowledgement in the new Code of 
Judicial Conduct of the existence of specialty 
courts and the existence of CIDVC, which 
traditionally has been chaired by a judge 
appointed by the Chief Justice, clearly support 
the argument that Arizona judges can 
participate in programs and committees that 
work on the issues of domestic violence and 
the improvement of the legal system.  
However, the advisory opinions above seem 
to dictate that a judge exercise extreme 
caution when participating in activities that 
may appear to support victims or law 
enforcement and their agendas. 

When in doubt, a judge should seek the 
opinion of the Judicial Ethics Advisory 
Committee. A judge should also ask himself 
this question:  “Based on my behavior in 
court, and the extra-judicial activities I 
participate in, would all of the parties before 
me believe that I can give them a fair, 
unbiased hearing and make my decision based 
on the facts of the case?” 
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SECTION II:  CRIMINAL CASES 
 

CHAPTER ONE: STATUTORY PROVISIONS 

rizona Revised Statute §13-3601 brought together a number of existing crimes and 
categorized them as a class of crimes constituting domestic violence.  Except for 
Aggravated Domestic Violence (A.R.S. § 13-3601.02), there is no separate crime of 

domestic violence.  

A.R.S. § 13-3601 et seq. outlines a two-step test to determine if a crime constitutes domestic 
violence: 1) a relationship as defined in the statute must exist between the parties, and 2) the 
crime must be one listed in 13-3601(A). 
 

 

STEP ONE:  RELATIONSHIP 

The defendant and the victim must meet the relationship test as outlined in A.R.S. § 13-
3601(A)(1).  The relationship test is met if any of the following apply: 

Relationships qualified 
under domestic violence 
laws 

 Parties are living together or lived together in the past 

 Parties have a child in common 

 One party is pregnant by the other party 

 Parties are in or were in a romantic or sexual relationship. 
To make this determination, the court can consider the 
following factors:  
 the type of relationship; 
 the length of the relationship; 
 the frequency of the interaction between the victim and 

the defendant; 

A 
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 if the relationship has terminated, the length of time 
since the termination. 

 Victim is a child who lives with or lived with the defendant 
and is related by blood to former spouse of the defendant or 
is related by blood to someone who lives with or lived with 
the defendant. 

Relationships qualified 
as blood relationships 
 

 Plaintiff related to the defendant or the defendant’s spouse 
by blood or court order as parent, grandparent, child, 
grandchild, brother, or sister. 

Relationships qualified 
as marriage 
relationships 

 Parties are married or previously married 

 Plaintiff is related to the defendant or the defendant’s 
spouse by marriage as a parent-in-law, grandparent-in-law, 
stepparent, step-grandparent, step-child, brother-in-law, or 
sister-in-law.  

STEP TWO:  CRIMES OF DOMESTIC VIOLENCE 

The crime must be listed in A.R.S. § 13-3601(A). Crimes listed are as follows: 

A.R.S. § Crime 
13-705   Dangerous crimes against children 

13-1102 Negligent homicide 

13-1103  Manslaughter 

13-1104 Second degree murder 

13-1105 First degree murder 

13-1201 Endangerment 

13-1202 Threatening or intimidating 

13-1203 Assault 

13-1204 Aggravated assault 

13-1302 Custodial interference 

13-1303 Unlawful imprisonment 

13-1304 Kidnapping 

13-1406 Sexual assault 
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13-1425 Unlawful distribution of images 

13-1502 Criminal trespass, 3rd degree 

13-1503 Criminal trespass, 2nd degree 

13-1504 Criminal trespass, 1st degree 

13-1602 Criminal damage   
NOTE:  The criminal damage statute was revised to comply with case law. A 
person can be guilty of damaging her/his own property if it is community 
property or held in joint tenancy. 

13-2810 Interfering with judicial proceedings (i.e., violation of a valid Order of 
Protection) 

13-2904 Disorderly conduct 

13-2910(A(8) Neglect, abandonment of an animal 

13-2910(A)(9) Cruel mistreatment of an animal 

13-2916 Using the telephone to harass 

13-2921 Harassment   
NOTE:  The definition of criminal harassment is broader than the definition of 
harassment under the Injunction Against Harassment law. (See A.R.S. § 12-
1809.) The definition includes harassment through electronic means and does 
not require a “series of acts.” 

13-2921.01 Aggravated harassment 
NOTE:  Aggravated harassment does require that the defendant and the victim 
be the same in any prior domestic violence conviction when the new charge is 
a Class 5 felony. 

13-2923 Stalking 

13-3019 Surreptitiously photographing, videotaping a person 

13-3601.02   Aggravated domestic violence 
NOTE: Aggravated Domestic Violence applies to dates of violation only 
when there are three or more offenses that all occurred after January 1, 1999. 
Aggravated domestic violence applies only if the prior offense occurred 
within 84 months of the pending charge. The victim need not be the same in 
each offense. 

13-3623 Child or vulnerable adult abuse 
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CHAPTER TWO: INITIAL APPEARANCE 
 
 
MANDATORY ARREST IN DOMESTIC 
VIOLENCE CASES 

 judge sees a defendant in jail for an 
initial appearance and perhaps a 
combined initial appearance and 

arraignment when a defendant has been 
arrested on a domestic violence offense.  
 
According to A.R.S. § 13-3601(B), if the 
officer has probable cause to believe a 
domestic violence crime was committed and 
the defendant committed it, “[I]n cases 
involving the infliction of physical injury or 
involving the discharge, use or threatening 
exhibition of a deadly weapon or dangerous 
instrument, the peace officer shall arrest.”   
 
For other domestic violence offenses, the 
officer may arrest. For a domestic violence 
misdemeanor offense, whether the offense 
was committed in the presence of the officer 
is irrelevant. Also, according to A.R.S. § 13-
3601(B), the release procedures of A.R.S. §§ 
13-3883(A)(4) and 13-3903, which allow 
misdemeanor defendants to bond out without 
seeing a judge or be cited and released, do not 
apply to defendants arrested on misdemeanor 
domestic violence offenses. 

If an arrest is made in a domestic violence 
case, the defendant must always have an 
initial appearance conducted by a judicial 
officer prior to release. The intent is to allow 
a judicial officer to make a determination 
whether to restrict the defendant’s conduct for 
the victim’s protection. 

 

CONFLICT OF INTEREST  

Questions have been raised as to whether the 
same judge should hear from a victim for 
input on release conditions and then preside 
over a trial. In addition, questions have been 
raised as to whether the same judge who 
granted an ex parte protective order should 
preside over the hearing or a criminal trial 
involving the same parties. Frequently, judges 
are asked to rely on the information presented 
at a proceeding and to disregard information 
that was obtained about the parties in another 
proceeding. Especially in one-judge courts or 
smaller jurisdictions, it is not feasible to have 
another judge hear all future matters. 

When dealing with probation revocation 
proceedings, the Arizona Rules of Criminal 
Procedure state that the arraignment and 
hearing can be held in front of the issuing 
judge or the assigned judge. (A.R.Cr.P. Rule 
27.7(a)(1)). 
 

FINGERPRINT REQUIREMENT 

If the person is arrested or charged with a 
domestic violence offense, the court is 
required to ensure that the defendant is 
fingerprinted (10 print) and a disposition 
report is prepared for reporting the case to the 
Department of Public Safety (DPS). 

The reports are generated at the jail upon the 
arrest of the defendant, and the court must be 
sure the disposition report is received, placed 
in the file, and then completed and mailed to 
DPS at the conclusion of the case. If law 

A 
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enforcement improperly cited and released 
instead of arresting the defendant, the court 
must require that the defendant be 
fingerprinted (10 print) so the disposition 
report is generated. (A.R.S. § 41-1750 and 
A.R.Cr.P Rule 4.2(a)(8). 

At the initial appearance or on the 
arraignment of a summoned defendant who is 
charged with a felony offense, a violation of 
Title 13, Chapter 14, or Title 28, Chapter 4, or 
a domestic violence offense as defined in 
A.R.S. § 13-3601, the court must order the 
defendant to be fingerprinted at a designated 
time and place by the appropriate law 
enforcement agency if the court has 
reasonable cause to believe that the defendant 
was not previously fingerprinted. 
 

CONDITIONS OF RELEASE 

An initial appearance or initial 
appearance/arraignment in a domestic 
violence case is similar to one in any criminal 
case. While the setting of bond and release 
conditions in all cases deserves the judge’s 
best efforts, these matters are especially 
critical in domestic violence cases because of 
the volatility and danger inherent in domestic 
violence offenses. 

Release conditions in general are set to 
reasonably assure the defendant’s appearance 
at future court dates. (A.R.Cr.P. Rules 7.2(a) 
and 7.3). The purpose of release conditions in 
domestic violence cases has been expanded 
by statute. A.R.S. § 13-3601(I) requires that 
“[a]ny order for release, with or without an 
appearance bond, shall include pretrial release 
conditions necessary to provide for the 
protection of the alleged victim and other 

specifically designated persons and may 
provide for additional conditions which the 
court deems appropriate, including 
participation in any counseling programs 
available to the defendant.” 

 

FACTORS TO CONSIDER 

In Every Criminal Case 
1. To reasonably assure the defendant’s 

future appearance, consider --  

a. Failure to appear on this case or on 
other cases. 

b. Ties or lack of ties to the community. 

c. Whether the defendant tried to flee 
during arrest. 

2. To provide for the protection of the victim 
and others, consider -- 

a. The danger to the victim and others. 

b. The victim’s input. A.R.Cr.P. Rule 
4.2(a)(6) requires the judge to 
“consider any views and comments 
offered by the victim concerning the 
issue of release.”  

i. The victim has a constitutional 
and statutory right to be heard 
regarding conditions of 
release. (Arizona Constitution, 
Article 2.1(A)(4); A.R.S. § 13-
4422). Also by statute, the 
victim’s right to be heard may 
be exercised, at the victim’s 
discretion, through an oral 
statement, submission of a 
written statement, or 
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submission of a statement by 
audio or videotape.  (A.R.S. § 
13-4428(B)). If the victim is in 
custody for an offense, the 
victim may be heard by written 
statement. (A.R.S. § 13-
4428(C). 

c. Whether the defendant is a threat to 
society. 

In Domestic Violence Cases 
Whether a defendant pleads guilty or not 
guilty to a domestic violence offense, there 
will be a future court date; therefore, the 
judge must set release conditions. The 
information available for making decisions 
about conditions of release will vary from 
case to case. The judge should consider all 
available information in making this decision. 
In every case, a Form 4(a), which consists of 
two parts, should be available. (See Arizona 
Rules of Criminal Procedure.) Part One is 
filled out by the police, and Part Two is the 
defendant’s release questionnaire. In some 
cases, the police report will also be available. 
It is not unethical for a judge to refer to a 
police report at the initial appearance or 
arraignment stage for the limited purpose of 
supplementing the release questionnaire and 
for determining conditions of release, amount 
of bail, and appointment of counsel. (See 
Ethics Opinion 99-3.) 

A prosecutor, a victim, or both, may be 
present and may have a statement on the 
conditions of release. A defendant has a right 
to hear these statements. If the victim does not 
want to speak or be in the defendant’s 
presence, a judge may allow a victim 
advocate (as the victim’s lawful 
representative under A.R.S. § 13-4403 (A)) to 

speak for the victim on the record in the 
defendant’s presence. 

All release conditions must be in writing. 

Lethality Factors 
As of July 3, 2015, A.R.S. § 13-3967(B)(5) 
requires a judicial officer to take into account 
“the results of a risk or lethality assessment in 
a domestic violence charge that is presented 
to the court.” 
 
A risk or lethality assessment is a specific tool 
used by law enforcement and victim 
advocates to determine whether a victim is at 
high risk of death in the relationship.  See the 
example 
at: http://www.ncdsv.org/images/dangerassess
ment.pdf 
 
If there is no formal lethality assessment 
completed, a judge can still consider lethality 
factors when making a release decision. 
In a domestic violence case, a judge should 
pay attention to the Form 4(a), any victim 
input, and any knowledge of the alleged facts 
of the case, looking for the factors that may 
signal an increased lethality risk in the 
situation. Factors that may signal that the 
victim or others are at risk for serious 
physical harm or death include: 

1. Recent separation or attempted separation 
of the couple or the victim has begun a 
new relationship; 

2. Threats by the defendant to kill the victim, 
others, or self; 

3. Presence of a weapon, a history of using 
weapons, or both; 

4. Stalking behavior; 
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5. The victim’s belief that the defendant’s 
threats are lethal; 

6. Allegations of strangulation, and 

7. Escalating severity or frequency of 
violence. 

These factors should be considered as 
warning signs when a judge is considering 
bond amounts and conditions of release. (For 
more information on lethality factors, see 
Section I, Chapter 4, page 19. In addition, 
see http://mnadv.org/ for the Lethality 
Assessment Program developed for law 
enforcement agencies.) 

Bond Considerations 
A.R.Cr.P. Rule 7.2(a) requires that a person 
charged with an offense that is bailable as a 
matter of right shall be released on the 
person’s own recognizance, unless the judge 
determines that such a release will not 
reasonably assure the person’s appearance. 
The prosecutor must prove issues of release 
conditions prior to conviction by a 
preponderance of the evidence. (A.R.Cr.P. 
Rule 7.2(c)). 

Certain domestic violence offenses may be 
considered to be serious felony offenses 
pursuant to Article 2, Section 22, of the 
Arizona Constitution and A.R.S. § 13-3961(5) 
for which the defendant is not eligible for 
bail. A separate hearing may be required to 
determine whether the statutory prohibition of 
bail is applicable for this defendant. 

Conditions of Release 
1. In addition to deciding whether bond 

should be posted and in what amount, 
consider whether other release conditions 

would be appropriate.  Even if bond is 
required, many defendants will bond out, 
and in domestic violence cases, additional 
release conditions should be considered.   

2. A.R.S. § 13-1601(I) - By statute, the judge 
must include pretrial release conditions 
necessary to provide for the protection of 
the alleged victim and other specifically 
designated persons. The judge may 
provide for additional conditions that the 
court deems appropriate, including the 
defendant’s participation in available 
counseling programs. 

3. Counseling - A.R.S. § 13-3601(I) permits 
the judge to order counseling as a release 
condition. Many judges feel, however, 
that counseling is more appropriately a 
sentencing condition and that setting 
counseling as a condition of release 
violates the presumption of innocence. 
Ordering counseling as a release condition 
presumes that the defendant is guilty. 

Other Possible Conditions of Release 
1. Prohibit the defendant from returning to 

the home, except once with a police 
officer to obtain personal belongings. 

2. If the defendant does not live at the site of 
the alleged crime, prohibit the defendant 
from returning to the scene of the alleged 
crime. 

3. Prohibit the defendant from having any 
contact with the victim. 

4. Require the defendant not to possess or 
purchase firearms and to turn over any 
firearms to the law enforcement agency 
where the defendant resides. 
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5. If alcohol consumption appears to be an 
issue, order that the defendant not 
consume alcoholic beverages. 

6. If the defendant is being ordered to not 
return home except to obtain personal 
belongings, require the defendant to 
provide the court with proof of a current 
local address within 24-48 hours of 
release. 

“Judges should understand that if an abuser 
has a prior record for any crime, he is a high 
risk-domestic violence offender, not a low-
risk first offender.  Judges should demand 
access to prior criminal and abuse histories 
before fashioning civil orders, making pretrial 
release decisions, or sentencing abusers. 
(Research basis: Multiple studies in disparate 
jurisdictions find both prior criminal history 
and prior domestic violence correlate with 
re-abuse and vice versa. …)” NIJ Report 2009, 
page 23. 

Modification of Release Condition 
Orders 
A judge will sometimes be asked to modify 
conditions of release prior to the final 
resolution of the case. The defendant can 
move for modification of the conditions or a 
victim may ask that the conditions be 
modified.  

1. The victim’s photo identification should 
be checked. 

2. The prosecutor and the victim must be 
notified of the request and be given an 
opportunity to be heard on the request. 

3. The court should consider the victim’s 
request within the context of each 

individual case. See Section 1 for a 
discussion of why a victim would request 
continued contact with the alleged abuser, 
but remember, oftentimes, a victim of 
domestic violence is the best judge of 
personal safety. This consideration cannot 
be the sole basis for a judge’s decision on 
conditions of release, but it is a different 
dynamic that only occurs in domestic 
violence cases and should not be 
forgotten. 

Release Conditions Conflicting with 
Protective Orders 
In many domestic violence cases, a protective 
order has been previously granted and is in 
effect at the same time that the release 
conditions are being set. A judge may or may 
not know about the earlier protective order 
and will probably not have a copy of it. 
Advise the defendant that her or his conduct 
may be the subject of multiple court orders 
and that the conditions of release do not 
modify other court orders. 

NOTE:  In counties with fewer than 150,000 
persons, the court must forward, within 24 
hours after a defendant is arrested for an act 
of domestic violence, a certified copy of the 
Release Order (RO) to the sheriff of the 
county in which the order was issued. 

A.R.S. § 13-3624(B) requires the court to 
notify the sheriff’s office of material changes 
in the release order, if the conditions of the 
RO are no longer in effect, and when the 
charges are resolved. 
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CHAPTER THREE: TRIAL ISSUES 
 
JURY TRIAL ELIGIBILITY 

t this point, the right to a jury trial 
has not been extended to 
misdemeanor domestic violence 

cases. The labeling of a complaint as one 
involving domestic violence does not change 
the substantive charge. Although a crime may 
be labeled as domestic violence, the label 
does not make the charge jury eligible. Cases 
that support this position include: 

 State v. Willis, 218 Ariz. 8, 178 P.3d 480 
(Ariz. Ct. App. 2008) – The defendant was 
charged with misdemeanor trespass and was 
required to attend domestic violence classes 
under A.R.S. § 13-3601.01(A). The court 
found that this penalty was not severe enough 
to trigger the requirement of a jury trial. The 
court also found that the potential sentencing 
enhancement that the defendant would be 
subject to under A.R.S. § 13-3601.02(B) in 
the event of future domestic violence 
convictions did not equally affect all persons 
convicted of domestic violence offenses and 
was not uniformly applied. Thus, this also did 
not trigger the right to a jury trial. 

 State ex rel. McDougall v. Strohson, 190 
Ariz. 120, 945 P.2d 1251 (Ariz. Ct. App. 
1997) – The defendant was charged with 
simple assault in violation of A.R.S. § 13-
1203(A)(1). The case was designated as one 
of domestic violence, and the accused 
requested a jury trial because, if he were 
convicted, his right to possess a firearm 
would be restricted by 18 U.S.C. § 922. The 
court noted that there was no right to a jury in 
simple assault cases and that A.R.S. § 13-

3601 did not create a separate offense of 
domestic violence. The court found that a 
person convicted of a misdemeanor crime of 
domestic violence was a prohibited possessor 
under 18 U.S.C. § 922(g)(9). However, the 
court reasoned that the potential punishment 
should only be determined by analyzing 
Arizona law; therefore, no jury trial was 
required. 

 

EVIDENTIARY ISSUES/TRIAL 
ISSUES COMMON IN DV CASES 

911 RECORDINGS 
A.R.S. § 13-3989.01 specifically addresses 
the admissibility requirements for 911 
recordings and provides: 

“The records and recordings of 911 
emergency service telephone calls are 
admissible in evidence in any action without 
testimony from a custodian of records if the 
records and recordings are accompanied by 
the following signed form:  

The accompanying records and recordings 
and explanatory material are from the 
(name of agency) public safety answering 
point communications facility. This form 
authenticates (number) pages. The form 
authenticates (number) tapes. These 
documents and tapes pertain to:  case 
number _____, department report 
number_____, call receipt date and time 
_____, caller name _____, call origination 
location address _____, originating 
telephone number _____, dispatch time 
_____, arrival time _____. Signed:  Custodian 
of Records.” 

A 
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The recordings are deemed to be 
authenticated pursuant to A.R.E. Rule 
901(b)(10) (A.R.S. § 13-3989.01(B)). Thus, 
the proponent must review the recording, 
associated records, and accompanying form to 
determine if they meet the statutory 
requirements. To save time, the state and the 
defense can stipulate to the admission of the 
tape. If no stipulation is reached, the 
proponent must lay the appropriate 
foundation. 

A.R.S. § 13-3989.01 alleviates the need to 
call a custodian of records to meet the 
foundational requirement necessary for 
admissibility. However, the proponent must 
still demonstrate relevance and establish a 
hearsay exception in order to admit the 
contents of the recordings during trial. 
Recordings that do not contain 911 
conversations are admitted pursuant to the 
Rules of Evidence. Chain of custody issues do 
not exist with recordings because 
identification can easily be established. 
Anyone who was present when the recording 
was made can testify that the audiotape 
accurately reflects the sounds recorded. 
(A.R.E. Rule 901(b)(1)).  

If no witness was present when the recording 
was made, there must be evidence that 
provides appropriate foundation. For 
example, domestic violence victims 
occasionally provide answering machine 
tapes containing threats. In such cases, 
someone will need to testify about how the 
tape was made (e.g., it was recorded on the 
answering machine on the victim's telephone). 
Someone would also need to identify the 
voice of the person on the tape. An opinion by 
a witness who had knowledge of the voice is 

sufficient. (A.R.E. Rule 901(b)(5)). The 
victim usually can identify the defendant's 
voice. See discussion of Davis v. Washington, 
547 U.S. 813 (2006), at page 50.  

Character Evidence 
Under Arizona Rules of Evidence, Rules 402 
and Rule 404(b), evidence of prior crimes, 
wrongs, or acts is admissible if it is relevant 
to some issue at trial other than the 
defendant’s character, and the probative value 
of the evidence is not substantially 
outweighed by the risk of unfair prejudice. In 
domestic violence cases, the state may seek 
admission of both prior and subsequent acts 
of domestic violence of the defendant against 
the victim to prove the defendant’s motive, 
intent or plan on the date of the offence. The 
state has the burden of proof to show by clear 
and convincing evidence that the prior bad 
acts were committed, and it was the defendant 
who committed them. In addition, the court 
must be convinced that the evidence: 

1. Is admitted for a proper purpose; 
2. Is relevant; and 
3. Its probative value is not substantially 

outweighed by its potential for unfair 
prejudice. 

In addition, if the court determines that the 
state has met its burden and finds that the 
evidence is admissible, it must give the jury 
an appropriate limiting instruction. The courts 
have viewed crimes of domestic violence as 
unique. In that context, courts have allowed 
evidence of prior and subsequent acts of 
domestic violence committed against the 
same victim to be admitted into evidence 
under Rule 404(b). See Wood v. Wood, 180 
Ariz. 53, 881 P.2d, 1158 (1994); State v. 
May, 137 Ariz. 183, 669 P.2d 616, (Ariz. Ct. 
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App. 1983); State v. Gulbrandson, 184 Ariz. 
46, 906 P. 2d 579 (En Banc 1995); U.S. v. 
Frank, 11 F. Supp. 2d 314 (1998). 

Cyberstalking 
Cyberstalking cases provide several new 
challenges for the court. Cases that are tried 
before a jury will require the addition of hi-
tech voir dire questions to the standard array 
of questions. These cases also present several 
different types of evidentiary issues. As with 
other types of stalking and harassment cases, 
a series of circumstantial evidence is used to 
present these cases to the jury or the court. 
Evidence you may see in these types of cases 
includes copies of e-mail messages.  These 
may include printouts from either the victim’s 
or the defendant’s computer. Such message 
will usually have the Uniform Resource 
Locator (URL) at the top of the message. The 
numbers on the top are significant as they are 
able to tie the message to the computer, which 
has the account that sent the message.  

E-mail logs may be presented to demonstrate 
the e-mail traffic to the victim’s computer. 
Information regarding the server or e-mail 
account used by the defendant may be 
presented. Testimony from Internet Service 
Provider (ISP) representatives may be 
presented regarding the defendant’s e-mail, 
use of web sites, or use of chat rooms. 
Additionally, screen captures may be 
presented. These are actual segments of the 
harassment that was occurring in a chat room 
or web site, which have been captured or 
copied by computer software. Such captures 
may be presented via the use of a computer in 
court. Testimony that may be heard in these 
types of cases includes testimony from not 
only the victim, but also the forensic 

examiner or analyst who reviewed the 
computer information, the ISP custodian, and 
the investigator. 

A more recent development is the rise in the 
use of social networking sites such as 
Facebook, Instagram, or Twitter.  

For more information and resources on 
cyberstalking, see The Stalking Resource 
Center, http://www.victimsofcrime.org/our-
programs/stalking-resource-center. 

Medical Records 
Unless otherwise provided, all medical 
records are privileged and confidential 
(A.R.S. § 12-2292) and shall not be released 
even to the patient, if the physician or 
psychologist determines that such release 
would be harmful to the patient (A.R.S. § 12-
2293). But either party can seek the 
production of the medical records of the 
victim or the defendant through subpoena or 
more likely, court order. Medical records are 
beneficial where the state cannot locate a 
victim or the victim moves out of state and 
will not return for trial. Both sides might want 
to obtain medical records for the 
defendant/victim to attack or support a claim 
of self-defense.  

1. Victim's Medical Records  
The state can subpoena victim medical 
records even when the victim is 
uncooperative. Neither the Victims' Bill of 
Rights nor the statutory physician-patient 
privilege protects medical records of 
victims in domestic violence cases. 
Benton v. Superior Court in and for 
County of Navajo, 182 Ariz. 466, 897 
P.2d 1352 (Ariz. Ct. App. 1995), rev. 
denied.  
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The Arizona Court of Appeals in Benton 
found that the Victims' Bill of Rights did 
not create a right of privacy to allow the 
victim to impede a criminal prosecution. 
Accordingly, its provisions do not protect 
the victim’s medical records. Id. 

In addressing the physician-patient 
privilege, the court acknowledged that a 
domestic violence victim might not 
cooperate with prosecution for reasons 
such as fear, dependence, or a desire for 
reconciliation. It analyzed the victim's 
desire for privacy motivated by such 
reasons with the state's interest in 
prosecuting criminals. It found “the 
public's interest in protecting victims 
outweighs the privacy interest reflected in 
the physician-patient privilege.” Id. at 
468, 897 P.2d at 1354. 

Either party can request a subpoena duces 
tecum to the health care provider. In some 
cases, a court order compelling the 
production of the victim's medical records 
may be necessary. The procedures of 
A.R.S. § 12-2281 et seq. should be 
reviewed.  

Because the records are being requested 
by a governmental entity and the records 
are otherwise subject to release based on 
the Benton case, the requirements of 
A.R.S. § 12-2282(A) and (B) do not 
apply. A.R.S. § 12-2282(C)(4). Of course, 
the patient can voluntarily provide the 
medical records to the state. 

2. Admissibility 
When the records are provided, A.R.S. § 
12-2283 requires them to be accompanied 

by an affidavit of the custodian or other 
qualified witness stating that: 

a. The affiant is the custodian of records 
and has the authority to certify the 
records.  

b. The copy is a true copy of the records. 

c. The records were prepared by the 
personnel of the health care provider 
or physicians, or persons acting under 
the control of either, in the ordinary 
course of business at or near the time 
of the act, condition, or event. 

d. If applicable, the health care provider 
is subject to the confidentiality 
requirements in 42 U.S.C. §§ 290 dd-3 
and 290 ee-3, those requirements may 
apply to the records in question, and 
accordingly, a request for the court to 
determine the confidentiality is being 
made. 

If the affidavit and records meet the 
requirements of A.R.S. § 12-2283 above, 
a copy of the medical records is 
admissible in evidence without the 
presence of a custodian of records under 
A.R.S. § 2-2284. The content of the 
records must meet a hearsay exception. 
Once admitted, the evidence contained 
within the records is presumed true at 
trial. A.R.S. § 12-2284. 

Victims may report the cause and severity 
of injuries when seeking medical or 
psychological treatment in domestic 
violence cases. These statements will 
qualify for admissibility under A.R.E., 
Rule 803(4), (But see federal law above). 
The use of this exception in domestic 
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violence cases may be limited, however. 
Statements that are not made in 
furtherance of treatment have been held to 
be inadmissible. State v. Allen, 157 Ariz. 
165, 755 P.2d 1153 (1988) (because the 
victim's statements were made for 
purposes other than medical treatment, 
they were held inadmissible). 

Privileges and Confidentiality Issues 
1. Physician/Patient Privilege 

A.R.S. § 13-4062 provides several 
conditions that apply to physicians in 
regard to examination as a witness. 

a. Examination restrictions 

b. Physician or surgeon, without consent 
of the physician's or surgeon's patient, 
as to any information acquired in 
attending the patient that was 
necessary to enable the physician or 
surgeon to prescribe or act for the 
patient. 

c. What type of communications 

d. Privileged communication applies 
equally to medical records and 
communications from the patient to 
the physician. State v. Santeyan, 136 
Ariz. 108, 664 P.2d 652 (1983). 

e. For the privilege to apply 
 

i. The patient must not consent to the 
testimony; 

ii. The witness must be a doctor or 
surgeon; 

iii. The information must have been 
imparted to the physician while 
s/he was attending the patient; and 

iv. The information must be necessary 
for the treatment of the patient.  

State v. Beaty, 158 Ariz. 232, 762 P.2d 
519 (1988), cert. denied, 491 U.S. 910, 
109 S.Ct. 3200, 105 L.Ed.2d 708 (1989); 
State v. Morales, 170 Ariz. 360, 824 P.2d 
756 (Ariz. Ct. App. 1991). 

As discussed above, the physician-patient 
privilege does not apply in criminal 
prosecutions to victim medical 
information. Benton v. Superior Court in 
and for County of Navajo, 182 Ariz. 466, 
897 P.2d 1352 (Ariz. Ct. App. 1995), rev. 
denied. It has long been held that the 
physician-patient privilege does not apply 
to nurses. Southwest Metals Co. v. 
Gomez, 4 F.2d 215 (1925); 39 ALR 1416. 
Similarly, it does not apply to non-
licensed psychologists who are not 
medical doctors. State v. Elmore, 174 
Ariz. 480, 851 P.2d 105 (Ariz. Ct. App. 
1992), rev. denied; State v. Stotts, 144 
Ariz. 72, 695 P.2d 1110 (1985); State v. 
Vickers, 129 Ariz. 506, 633 P.2d 315 
(1981). Because paramedics are not 
doctors, the physician/patient privilege 
does not apply to EMTs. State v. Cahoon, 
59 Wash. App. 606, 799 P.2d 1191 
(1990). 

In State v. Huffman, 137 Ariz. 300, 670 
P.2d 405 (Ariz. Ct. App. 1983), the Court 
of Appeals held that A.R.S. § 13-4062(4) 
only applies to the examination of a 
doctor witness and does not apply to the 
examination of a police officer witness 
who overheard statements between the 
physician and the patient. 
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2. Testimonial Privileges 
Arizona has established a whole host of 
privileges that prohibit testimony in legal 
actions: husband/wife (A.R.S. § 12-2231) 
except for divorce, a criminal action, or 
alienation of affection (A.R.S. § 12-2232); 
clergy or priest/penitent (A.R.S. § 12-
2233); attorney/client (A.R.S. § 12-2234), 
which includes those working for an 
attorney; doctor/patient (A.R.S. § 12-
2235); and reporter/informant (A.R.S. § 
12-2237), which also applies to criminal 
actions. 

The testimonial privilege is also extended 
to a licensed psychologist. (A.R.S. § 32-
2085). Information discussed during 
mediation conducted by a neutral third 
party, except for actual or threatened 
violence, is confidential.  (A.R.S. § 12-
2238).  The purpose for confidentiality is 
to encourage communication, which is the 
same reason shelter files are confidential. 

3. Confidentiality of Advocate and Victim 
The issue of the exact rights and duties of 
a domestic violence program regarding 
confidentiality of client information has 
often arisen in the context of law 
enforcement, court proceedings, provision 
of benefits, and health care treatment.  

Consultation between a crime victim 
advocate and a victim is also privileged 
information. (A.R.S. § 13-4430). A crime 
victim advocate means a person who is 
employed or authorized by a public entity 
or a private entity that receives public 
funding primarily to provide counseling, 
treatment, or other supportive assistance 
to crime victims (A.R.S. § 13-4401). The 

domestic violence victim advocate 
privilege applies to civil actions and does 
not extend to cases in which the advocate 
has a duty to report non-accidental 
injuries and physical neglect of minors as 
mandated in A.R.S. § 13-3620. In order to 
qualify for the privilege, the advocate 
must have at least 30 hours of training in 
assisting victims of domestic violence, a 
portion of which must include an 
explanation of privileged communication 
and the duty to report requirements. The 
privilege also does not apply if the 
advocate knows or should have known 
that the victim will give or has given 
perjurious statements or statements that 
would tend to disprove the existence of 
domestic violence. 

Communication between a crime victim 
advocate and a victim is not privileged if 
the advocate knows that the victim will 
give or has given perjured testimony or if 
the communication contains exculpatory 
evidence or any information regarding 
restitution.  

The court must hold an in camera hearing 
to determine if the material is exculpatory. 
If, with the victim’s consent, the advocate 
discloses the material to the prosecutor or 
a law enforcement agency, the advocate 
must also disclose such information to the 
defense attorney if such information is 
otherwise discoverable, i.e., compensation 
or restitution information or exculpatory 
material. If the advocate works for a 
prosecutor’s office, the advocate can 
disclose information with the victim’s oral 
consent. 
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4. Confidentiality Laws  
In addition to victims’ rights law, various 
other federal and state laws apply.  See 
Confidentiality for Domestic Violence 
Service Providers under Federal and 
State Law by the Arizona Coalition to 
End Sexual and Domestic Violence 
(ACESDV).  

To be eligible to receive Department of 
Economic Security (DES) state funding 
under chapter 36, the Public Health and 
Safety chapter, a shelter shall require 
persons employed by or volunteering 
services to the shelter to maintain the 
confidentiality of any information that 
would identify persons served by the 
shelter. In addition, regardless of funding 
conditions, A.R.S. § 36-3009 states that 
information that may disclose the location 
or address of a shelter for victims of 
domestic violence is confidential and is 
not subject to public disclosure by a 
person or by a public or private agency 
that threatens the safety of the residents.  

Federally, programs that receive money 
from the Family Violence Prevention 
Services Act (FVPSA), administered and 
distributed through Arizona’s Department 
of Health Services (ADHS), are required 
to keep client information confidential.  

Specifically, as outlined in the Federal 
Register: “FVPSA programs must 
establish or implement policies and 
protocols for maintaining the safety and 
confidentiality of the adult victims and 
their children of domestic violence, sexual 
assault, and stalking. It is essential that the 
confidentiality of individuals receiving 
FVPSA services be protected.  

Consequently, when providing statistical 
data on program activities and program 
services, individual identifiers of client 
records will not be used (section 
303(a)(2)(E)). 

A.R.S. § 36-3009 states that information 
that may disclose the location or address 
of a shelter for victims of domestic 
violence is confidential and is not subject 
to public disclosure by a person or by a 
public or private agency that threatens the 
safety of the residents. The program 
administrator shall impose a civil penalty 
of not more than $1,000 against a person 
or agency that knowingly and maliciously 
release such information.  

The statute does not specify that the 
shelter for victims of domestic violence 
has to be funded by a government entity 
in order to apply – the statute applies to 
all shelters that would identify victims of 
domestic violence as their primary 
population.  Arizona Coalition to End 
Sexual and Domestic Violence. 
Confidentiality:  FAQ. 2010. 

Proof for Violation of Orders of 
Protection 
Violations of Orders of Protection are charged 
under A.R.S. § 13-2810(A)(2) in addition to 
any other crimes that may have been 
committed during the violation of a protective 
order. These cases involve a defendant 
violating a term of a valid court order. Orders 
of Protection in domestic violence situations 
expire one year from the date of service of 
process. (A.R.S. § 13-3602(K)). 
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1. Copy of the Order 
It is important to review carefully the 
copy of the Order of Protection served on 
the defendant. Particular attention should 
be paid to: 

a. The date of service of the order, which 
is the effective date of the order; 

b. Whether the order is still in effect 
(e.g., whether the order was quashed); 

c. The people protected; 
d. The locations covered; and 
e. The conduct prohibited. 

The acts of the defendant must fall within 
the specific time limits and the 
prohibitions of the order.  An affidavit of 
service must also be present to 
demonstrate the defendant's knowledge of 
the order. The state must show that the 
defendant knowingly violated the court 
order. (A.R.S. § 13-2810(A)). 

Orders of Protection are issued by a 
judicial officer. Therefore, charges may be 
filed and the defendant arrested even if the 
person who obtained the order initiated 
the contact by the defendant. See State v. 
Dejarlais, 136 Wash.2d 939, 969 P.2d 90 
(1998). 

2. Admission into Evidence 
The Order of Protection and the certificate 
of service are the basis for the prosecution 
of a violation of an Order of Protection. 
Rule 902(1) of Arizona Rules of Evidence 
provides the method by which orders of 
protection and certificates of service can 
be determined to be self-authenticating 
documents.  This means these documents, 
if properly certified, can be admitted into 

evidence without the necessity of the 
custodian of records appearing in court. 

The state must show that the defendant 
knowingly violated the court order. 
(A.R.S. § 13-2810(A)). Evidence of 
service includes any one of the following: 

a. The certified copy of the certificate or 
affidavit of service including the 
defendant's name, certification that the 
order was served on the defendant, 
and the signature of the person serving 
process (on the affidavit of service), or 

b. Testimony from the person who 
served the order, or 

c. Testimony from the victim or a 
witness who was present when the 
order was served on the defendant. 

The person who served the order can be 
called as a witness and often can identify 
the defendant in court as the person who 
was served the order. If the process server 
is not able to identify the defendant, the 
process server should be able to testify to 
his or her practice of asking for 
identification of the person on whom the 
order is being served. The process server 
can sometimes testify about statements 
made by the defendant when served with 
the order. The statements would be 
admissible as admissions by a party-
opponent.  (A.R.E. Rule 801(d)(2) .) 

a. Foundation—Certified copies of the 
Order of Protection and the affidavit 
of service are usually required to 
prosecute violations of the order. 
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The Order of Protection falls within 
the public records and reports 
exception to the hearsay rule. (A.R.E. 
Rule 803(8)). Certified court records 
are self-authenticating and admissible 
without the testimony of a witness 
pursuant to A.R.E. Rule 902(4). 

b. Foreign Orders—See Full Faith and 
Credit chapter in Section III, Chapter 
15. 

Proof for Violation of Conditions of 
Release 
Defendants who have violated their 
conditions of release on a pending crime can 
be charged with A.R.S. § 13-2810(A)(2). This 
offense can involve defendants released from 
custody on a domestic violence offense 
violating a condition of release, such as to 
“stay away from the victim.” 

It is important to carefully review the copy of 
the release conditions served on the 
defendant. The release conditions should be 
reviewed for the pertinent information. 

1. Pertinent information 
a. The date of service of the release 

conditions;  
b. Whether the conditions are still in 

effect (e.g., whether the conditions 
have been modified); 

c. The people who are protected; 
d. The locations covered; and 
e. The conduct prohibited 

2. Signature 
The release conditions must contain the 
defendant's signature and the judge's 
signature.  

EVIDENCE-BASED 
PROSECUTION  

Introduction 
A person may be prosecuted without the 
testimony of the accuser. There is no absolute 
right to confrontation. A defendant may be 
prosecuted with corroborating evidence such 
as witness testimony, police testimony, expert 
testimony, police reports, medical records, 
photos, objects, and forensic evidence. 

Many victims of domestic violence are 
reluctant to testify against their abuser. Neal 
A. Hudders, NOTE: The Problem of Using 
Hearsay in Domestic Violence Cases: Is a 
New Exception the Answer? 49 Duke L.J. 
1041, 1047 (2000).  Victims may choose to 
refrain from testifying for the following 
reasons: 

a. A victim may be dissatisfied with the 
criminal justice system once she enters it.  
This dissatisfaction may arise because the 
victim is simply unprepared for the 
realities of the criminal justice process or 
because the system has not been 
responsive to her needs. 

b. The victim may be subject to physical 
retaliation or intimidation by the offender. 

c. The cyclical nature of domestic abuse can 
result in a lull in abuse, during which 
reconciliation may occur between the 
victim and the abuser and, given the 
positive current state of the relationship, 
the victim may become unwilling to 
testify. 
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d. Many victims may partially or entirely 
attribute the cause of the abuse to their 
own conduct. 

e. The victim may use the threat of 
prosecution to gain control in an abusive 
relationship. 

Hudders, supra at 1048-1049. If a victim 
does, in fact, testify, the victim is frequently 
an uncooperative witness. Hudders, supra at 
1049.  For example, “The victim may recant 
prior statements” or “A victim may not 
remember, or may claim not to remember, the 
abusive incident when testifying at trial.” 
Hudders, supra at 1049-50. Generally, the 
abuser and victim are the only witnesses to 
the crime.  Hudders, supra at 1044. However, 
eyewitness testimony is notoriously 
unreliable. That is why modern jurisdictions 
rely much more heavily on other types of 
evidence. When victim testimony is necessary 
to the conviction of an abuser, hearsay 
statements with corroborating evidence may 
be one way a victim’s “voice” is brought to 
trial. Hudders, supra. 

Right of Confrontation 
1. The Confrontation Clause 

The Confrontation Clause of the Sixth 
Amendment generally prohibits admission 
into evidence of a testimonial statement 
from a witness absent from trial unless 
there has been an opportunity for cross-
examination. Issues of this nature have 
come to be known as Crawford issues, 
taking the name of the U.S. Supreme 
Court case in which the doctrine, in its 
current interpretation was announced, 
Crawford v. Washington, 541 U.S.36 
(2004). 

In a criminal prosecution, if the victim or 
other hearsay declarant does not appear 
for trial and is thus not available to be 
cross-examined, the Sixth Amendment 
prohibits introduction of the victim’s 
testimonial statements. For example, if a 
prosecutor seeks to introduce the 
statement of an absent victim to a police 
officer at the time of the incident that, “He 
(the defendant) got angry and punched me 
in the face. That’s how I got this black eye 
and cut,” the statement would be 
inadmissible as violating the defendant’s 
Sixth Amendment right to cross-examine 
the victim.  

It should be noted that Crawford analysis 
differs from traditional hearsay rules and 
exceptions; while all out of court 
declarations offered for the truth of the 
matter are hearsay, only those that are 
“testimonial” are subject to Crawford’s 
Sixth Amendment strictures.  The 
admissibility of non-testimonial 
statements should be analyzed by 
applicable hearsay rules. 

2. Which statements are testimonial? 
In Davis v. Washington, 547 U.S. 813 
(2006), the U.S. Supreme Court clarified 
which statements may be considered 
testimonial and which may not. 
Essentially, statements are testimonial 
when their primary purpose was intended 
to be part of a criminal investigation. 

Examples of testimonial statements 
include: 

• Statements made to a government 
agent 
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• Statements made in anticipation of 
future prosecution/litigation 

• Statements initiated by the listener 

• Statements made during structured 
questioning 

• Statements memorialized for future 
use 

Examples of non-testimonial statements 
include: 

• Statements made to a non-
governmental agent 

• Statements made under the stress of 
the event 

• Statements initiated by the declarant 

• Statements made during informal 
questioning 

• Statements made seeking aid or 
medical treatment 

• Statements made spontaneously 

Statements can change from non-
testimonial to testimonial.  For example, 
statements made to a 911 operator in 
response to an ongoing emergency are 
generally considered non-testimonial 
when the statements describe an event 
presently taking place, the nature and 
extent of injury, the location of the 
incident, the identity of the attacker, or the 
presence of firearms or weapons. 
However, statements made after the 
attacker had fled and the immediate 
danger had passed, including his birth 
date, and his reasons for being in the 

home were considered to be testimonial, 
and thus subject to Crawford analysis. 
Davis at 827. 

Subsequent U.S. Supreme Court decisions 
have clarified that statements to friends 
and neighbors about abuse and 
intimidation, and statements made to 
physicians in the course of treatment are 
not testimonial because they were not 
given for the purpose of criminal 
investigation. Therefore, statements to 
friends and family, and statements to 
physicians, although they describe past 
events do not require cross-examination to 
be admissible. Such statements, while not 
subject to Crawford analysis, remain 
subject to traditional hearsay rules. 

3. No absolute right to confront  
The Confrontation Clause is based on the 
theory that juries will be better able to 
discern the truthfulness of statements 
through the testimony of witnesses. 
Arizona v. Riley, 196 Ariz. 40, 992 P.2d. 
113 (1999).  But the right to confront an 
accuser is not absolute. In 1992, the U.S. 
Supreme Court held that the 
Confrontation Clause does not require the 
prosecution to produce the victim of crime 
at the trial, nor does it require that the trial 
court find the victim unavailable in order 
for her or his out-of-court statements to be 
admissible. White v. Illinois, 502 U.S. 
346, 351, 112 S.Ct. 736, 740 (1992). 

The most obvious example is a murder 
victim. Defendants are not able to 
confront murder victims, but the 
defendants may still be prosecuted with 
corroborating evidence. The Supreme 
Court has also held that a defendant 
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cannot establish a violation of the Sixth 
Amendment just because she or he was 
deprived of some testimony or some 
discovery. The defendant is not entitled to 
every shred of testimony. The defendant 
must make a plausible showing that the 
testimony or discovery would have been 
both material and favorable to the defense. 
Pennsylvania v. Ritchie, 480 U.S. 39, 107 
S. Ct. 989, 1002 n. 15, 94 L.Ed. 2d 40 
(1987). 

 
HEARSAY 

Introduction 
Generally, hearsay statements, statements 
made outside the course of trial “offered in 
evidence to prove the truth of the matter 
asserted,” are not admissible. (Federal Rules 
of Evidence, Rule 801(c)). The hearsay rule 
proceeds upon the theory that “the demeanor 
of the witness” furnish[es] the trier of fact and 
opponent with valuable clues.” (Federal 
Rules of Evidence, Rule 801 advisory 
committee’s note: introductory note to the 
hearsay problem.) Also, it is believed that 
cross-examination “is effective in exposing 
imperfections of perception, memory, and 
narration.” (Federal Rules of Evidence, Rule 
801 advisory committee’s note.) Hence, 
hearsay statements do not offer the trier of 
fact and the opponent an opportunity to test 
the trustworthiness of statements. 

Although hearsay statements are generally 
inadmissible, a victim’s statement may be 
admissible if it falls under one of the hearsay 
exceptions. In order to qualify as a hearsay 
exception, the statement must be highly 
reliable, there must be a great need for the 

statement, or both. These out-of-court 
statements are reliable enough to satisfy the 
right of confrontation. White v. Illinois, 
supra. Rules 803 and 804 are the exceptions 
to the hearsay rule under the Federal Rules of 
Evidence and the Arizona Rules of Evidence. 
Arizona’s hearsay exceptions are based on the 
Federal Rules of Evidence; therefore, the 
rules are virtually identical. 

NOT HEARSAY 

Rule 801(d) describes out-of-court statements 
that are not hearsay: 

(1) A Declarant-Witness’s Prior 
Statement. The declarant testifies and 
is subject to cross-examination about 
a prior statement and the statement is: 

(A) Inconsistent with the declarant’s 
testimony… 

The Arizona Court of Appeals recently held 
that a declarant’s refusal to answer a question 
or claim to “not remember” is inconsistent if 
it differs from prior statements about an 
event. In State v. Joe, 316 P.3d 615 (Ariz. Ct. 
App. 1 2014), the court allowed the victim to 
be impeached by her statements to the police 
describing an assault after she testified “I 
don’t remember” and “I would rather not say” 
several times. The court held “…the victim 
repeatedly sought to avoid answering specific 
questions regarding the assault, stating (after 
follow-up) that she “would rather not say.”  
Those responses differed from, and were 
inconsistent with, her detailed description 
provided … on the night of her assault. In 
light of her testimony and prior statements ... 
the superior court did not abuse its discretion 
in allowing the State to impeach the victim 
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with her prior inconsistent statements … 
pursuant to Arizona Rule of Evidence 
801(d)(1)(A).” 

Exceptions 
1. Rule 803 (Arizona Rules of Evidence and 

Federal Rules of Evidence.) 

Rule 803 of the Rules of Evidence 
contains exceptions to the hearsay rules 
where the availability of the declarant to 
testify is irrelevant. Exceptions set forth in 
Rule 803, which are most often seen in 
domestic violence criminal cases, include 
present sense impression, excited 
utterance, and statements for the purpose 
of medical diagnosis or treatment.  

Statements that fall under the present 
sense impression exception are statements 
made that describe an event or condition 
while the declarant is perceiving the event 
or condition or immediately thereafter.  

The excited utterance hearsay exception is 
probably the most frequently utilized 
exception in evidence-based prosecution. 
Excited utterances are those statements 
that relate to a startling event or condition 
made while the declarant was under the 
stress of the exciting event. The Arizona 
Supreme Court set forth a three-part test 
to determine if statements meet the 
standard to qualify as an excited utterance. 
First, there must be a startling event. 
Second, the statement must be made soon 
enough after the event so as not to give 
the declarant time to fabricate, and finally 
the statement must relate to the startling 
event.  

It is important to remember that no 
specific time lengths are set forth. The 
statements need only be made at or close 
enough to the time of the event so that the 
declarant is still under the stress of the 
event. Furthermore, the court may listen 
to the statement itself in order to 
determine whether the statement falls 
under this exception. 

Statements made for the purpose of 
medical diagnosis or treatment may be 
allowed into evidence under this rule. This 
may include statements made to 
paramedics, doctors, nurses, counselors, 
or psychologists when made in the course 
of treatment.   

Hearsay statements that fall under Rule 
803 “possess circumstantial guarantees of 
trustworthiness” that exempts them from 
the hearsay rule. (Federal Rules of 
Evidence, Rule 803 advisory committee’s 
note.)  The trustworthiness of these 
hearsay statements enables them to be 
introduced whether or not the accuser is 
available to testify.  U.S. v. Moore, 791 
F.2d 566, 574, 20 Fed. R. Evid. Serv. 851 
(7th Cir. 1986).  Police reports, police 
testimony, photographs, emergency 911 
calls, and statements made to medical 
practitioners during diagnosis or treatment 
are examples of hearsay statements that 
bear adequate indicia of reliability to 
render them admissible under Rule 803.  

2. Rule 804 (Arizona Rules of Evidence and 
Federal Rules of Evidence.) Unavailability 
of the Witness. 

Unlike in Rule 803, a declarant must be 
declared unavailable before any Rule 804 
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hearsay exceptions apply. Federal Rules 
of Evidence, Rule 804. A declarant is 
“unavailable” when: 

a. The declarant is exempted by ruling of 
the court on the ground of privilege 
from testifying concerning the subject 
matter of the declarant’s statement. 

b. Refuses to testify concerning the 
subject matter of the declarant’s 
statement despite an order of the court 
to do so 

c. Testifies to not remembering the 
subject matter of the declarant’s 
statement. 

d. Is unable to be present or to testify at 
the hearing because of death or then 
existing physical or mental illness or 
infirmity. 

e. Is absent from the hearing and the 
proponent of statement has been 
unable to procure the declarant’s 
attendance by process or other 
reasonable means. 

f. Sections (a) and (b) of Rule 804 must 
be read together. The court must make 
a determination under section (a) as to 
whether or not a declarant is 
"unavailable." If the witness is 
unavailable, the court then determines 
whether any of the hearsay exceptions 
in section (b) are applicable to allow 
admission of the evidence. 

 As a practical matter, some of the 
situations where a victim in a domestic 
violence prosecution may be found to be 
"unavailable" include the following: 

a. If the victim refuses to testify despite 
a court order; 

b. If the victim is still suffering from the 
trauma of the domestic violence and 
cannot testify; and  

c. If the victim is in hiding because of 
fear or has been spirited away by the 
defendant to prevent the witness from 
testifying. 

The absence of the declarant may increase 
the need for hearsay statements, in which 
case hearsay statements may be 
admissible under one of the Rule 804 
hearsay exceptions. 

Hence, the need for the statements 
outweighs the policy underlying the 
hearsay rule and underscores the 
importance of cross-examination to test 
the trustworthiness of a witness’ 
statements. Considerations of public 
policy override the confrontation clause if 
two conditions are met: (1) the declarant 
must be unavailable, and (2) the 
declarant's statement must bear adequate 
‘indicia of reliability.’” State v. Ruelas, 
174 Ariz. 37, 40, 846 P.2d 850, 853 (Ariz. 
Ct. App.1992). 

If a domestic violence victim is absent 
from trial and thus declared “unavailable” 
for any of the above stated reasons, the 
hearsay exceptions under Rule 804 may 
be utilized. A domestic violence victim 
may also be present at trial, but declared 
“unavailable,” as defined under 804(a). In 
State v. Anaya, supra, the lower court 
declared Mrs. Anaya, the domestic 
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violence victim, unavailable under Rule 
804(a)(2):  

“The court specifically found that Mrs. 
Anaya’s asserted loss of recall was 
deceptive and declared her unavailable as 
a witness.” State v. Anaya, supra at 538.  
Although the Arizona Court of Appeals 
did not review the lower court’s decision 
as to whether or not Mrs. Anaya was 
properly declared “unavailable,” it leaves 
open the possibility of applying Rule 804 
(a)(2) with uncooperative domestic 
violence victims.  The advisory 
committee notes that the “court may 
choose to disbelieve the declarant’s 
testimony as to his lack of memory.” 
(Federal Rules of Evidence, Rule 804 
(a)(3)). 

For a discussion of hearsay in the context 
of a text message in a domestic violence 
case, see State v. Damper, 225 P.3d 1148 
(Ariz. Ct. App. 2010). 

3. Prior Testimony 
Prior testimony is a Rule 804 hearsay 
exception that may be used when trying to 
introduce statements made by a domestic 
violence victim. Under Rule 804(b)(1):  

Testimony given as a witness at another 
hearing of the same or a different 
proceeding, or in a deposition taken in 
compliance with law in the course of 
the same or another proceeding is 
admissible if the party against whom 
the testimony is now offered, or, in a 
civil action or proceeding, a 
predecessor in interest, had an 
opportunity and similar motive to 
develop the testimony by direct, cross, 

or redirect examination. (Federal Rules 
of Evidence, Rule 804(b)(1)). 

The Supreme Court of Arizona permitted 
the introduction of testimony taken at a 
preliminary proceeding under Rule 
804(b)(1). State v. Dixon, 107 Ariz. 415, 
489 P.2d 225 (Ariz. 1971). After finding 
the declarant unavailable and after having 
found that the defendant had conducted a 
“very thorough cross-examination of the 
witness,” the testimony at the pretrial 
hearing was admitted into evidence. 
Dixon, supra at 419. Therefore, Rule 
801(b)(1) could be used by the 
prosecution to introduce former 
testimony, including testimony taken at a 
preliminary hearing, of an absent or 
uncooperative witness in a case that 
involves domestic violence. Testimony 
given at an Order of Protection hearing 
could also be used because the defendant 
had the opportunity to contest and cross-
examine. 

4. Statements Under Belief of Impending 
Death 
The prosecution may also rely on Rule 
804(b)(2) regarding statements made 
under belief of impending death hearsay 
exception, otherwise known as dying 
declarations, when prosecuting domestic 
violence cases. In order to qualify as a 
dying declaration, the statement must 
fulfill three requirements:  (1) the 
statements must be used in a homicide 
prosecution; (2) the statements must be 
made while the declarant is under the 
belief of imminent death; (3) the 
statements must “concern the cause or 
circumstances of what he believed to be 
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his impending death.” State v. Adamson, 
136 Ariz. 250, 254, 665 P.2d 972, 976 
(Ariz. 1983). The sense of impending 
death does not have to be expressly stated 
by the deceased; it may be inferred by the 
“indubitable circumstances.” State v. 
Adamson, supra at 255.   

NOTE:  If circumstances suggest that a 
deceased domestic violence victim’s 
statements were uttered during a sense of 
impending death, the statements may be 
admitted under Rule 804(b)(2). Even if 
the victim survives, statements made 
under belief of impending death may be 
considered under other hearsay 
exceptions, such as Rule 803(2). 

5. Rule 807  
If a hearsay statement does not fit neatly 
into any of the exceptions, the hearsay 
statement may be introduced under a 
catchall exception. A statement introduced 
under the catchall exception must have the 
following requirements: 

a. The statement is offered as evidence 
of a material fact. 

b. The statement is more probative on 
the point for which it is offered than 
any other evidence that the proponent 
can procure through reasonable 
efforts; and 

c. The general purposes of these rules 
and the interests of justice will best be 
served by admission of the statement 
into evidence. A.R.E. Rule 803(24), 
Rule 804 (5).   

The catchall exception functions to allow 
the introduction of hearsay statements that 

demonstrate a certain level of 
trustworthiness but that do not fit under 
any of the specific exceptions: 

These exceptions, while they reflect the 
most typical and well-recognized 
exceptions to the hearsay rule, may not 
encompass every situation in which the 
reliability and appropriateness of a 
particular piece of hearsay evidence 
make clear that it should be heard and 
considered by the trier of fact.  The 
committee believes that there are 
certain exceptional circumstances 
where evidence, which is found by a 
court to have guarantees of 
trustworthiness equivalent to or 
exceeding the guarantees reflected by 
the presently listed exceptions, and to 
have a high degree of probativeness and 
necessity, could properly be admissible. 
Federal Rules of Evidence, Rule 803 
(24) report of Senate Committee on the 
Judiciary.   

The rationale behind the residual 
exception is that “federal courts have 
discretion to admit hearsay evidence, 
where such evidence is found to be 
necessary and reliable.”  State v. Hughes, 
120 Ariz. 120, 124, 584 P.2d 584, 588 
(Ariz. Ct. App. 1978). “Factors a trial 
court should consider include such things 
as ‘spontaneity,’ ‘consistent repetition,’ 
‘the mental state of the declarant,’ and 
‘lack of motive to fabricate.’” State v. 
Valencia, 186 Ariz. 493, 498, 924 P.2d 
497, 502 (Ariz. Ct. App. 1996).   

 

Recanting Victim – Prior Statements 

2016 – DVPOBB Page 54 
 



A recurring theme in domestic violence trials 
is a recanting victim where there has been a 
reconciliation. A common scenario is where 
the victim made statements proximate to the 
alleged offense, formal or otherwise, 
inculpating the defendant. At trial the victim 
then testifies that she made up the story to get 
the defendant in trouble because she was mad 
or wanted the defendant out of the house, but 
that the defendant did not do any of the things 
she said at the time of the investigation. 

As discussed the victim may have made an 
excited utterance to a neighbor or other third 
party witness, which with proper foundation 
may be admissible in the State’s case in chief. 
This can even occur in what appears at first 
glance to be a Crawford situation, (e.g., as 
officer approaches home, victim comes 
running out, screaming and making 
accusations). (See Crawford, supra, pg. 57). 

The more complicated situation occurs where 
the State wants to use the prior inconsistent 
statement not only for impeachment, but as 
the only substantive inculpatory evidence. In 
Arizona, at least since State v. Skinner, 110 
Ariz. 135, 515 P.2d 880 (1973), a prior 
inconsistent statement may be used 
substantively, assuming all the appropriate 
foundation is laid. 

In State v. Cruz, 128 Ariz. 538, 540 P.2d 689 
(1981), the Supreme Court overruled a 
conviction in a situation where the statement 
was double hearsay. The confusion created 
was clarified in State v. Allred, 134 Ariz. 274, 
655 P.2d 1326 (1982), where the court 
applied a Rule 403 analysis. The court listed 
five factors to consider in evaluating whether 
the probative value outweighed any unfair 
prejudice, as follows: 

1. The witness being impeached denies 
making the impeaching statement, and 

2. The witness presenting the impeaching 
statement has an interest in the proceeding 
and there is no other corroboration that the 
statement was made, or 

3. There are other factors affecting the 
reliability of the impeaching witness, such 
as age or mental capacity, 

4. The true purpose of the offer is 
substantive use rather than the 
impeachment of the witness, 

5. The impeachment testimony is the only 
evidence of guilt. 

Usually, the victim will admit the prior 
statement, satisfying the first factor. This was 
the most important consideration in the Cruz, 
supra. In State v. Ramirez, 115 Ariz. 70, 75, 
563 P.2d 325, 330 (Ariz. App. Div.1 1977), 
guidance can be found regarding the second 
factor, because the court found that the 
witness colluded with the defendant. Where 
the parties have reconciled or there have been 
power-and-control issues, a court could 
justifiably make that finding. In the analysis 
of the third factor, the impeaching witness is 
usually a peace officer, negating, hopefully, 
age or mental capacity as a factor. Moreover, 
as previously mentioned, the victim usually 
admits the prior statement. Since the true 
purpose of the impeachment is substantive 
use of the evidence, the fourth factor is a 
foregone conclusion. In evaluating the fifth 
factor, a court should consider whether there 
is corroborating evidence—injuries, property 
damage or disarray, symptoms of anxiety in 
the victim, children or others present, and 
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even the mere fact that the situation was 
serious enough that 911 was called. 

In State v. Moran, 151 Ariz. 378, 728 P2d 248 
(1986), the Supreme Court allowed the 
testimony of a 16-year-old victim regarding a 
molestation by her father that was made 
earlier in the investigation, which was 
inconsistent with her in-court testimony. That 
evidence was the only substantive inculpatory 
evidence. The court used the Allred analysis 
to uphold the evidence. This case ultimately 
demonstrates that Skinner is viable after Cruz 
given an appropriate analysis of the facts. 

State v. Joe, 316 P3d. 615 (Ariz. Ct. App. 
2014) deals with a witness’s prior inconsistent 
statements. In Joe, the victim was viciously 
raped and gave a detailed statement to 
detectives the night of the assault. On the 
stand at trial, the victim responded, “I don’t 
remember,” to several questions. The 
prosecutor asked “You don’t remember or 
you’d rather not say?” The victim replied 
each time “I would rather not say.” The court 
stated, “The victim added that it was difficult 
to testify, stating she ‘tried forgetting’ the 
assault but it was hard to get over it.” The 
state then introduced the victim’s statements 
to the police the night of the assault, arguing 
that they were prior inconsistent statements. 

The Court of Appeals found that the victim’s 
evasiveness and attempts to avoid answering 
questions at the trial were responses that were 
inconsistent with her detailed descriptions on 
the night of the assault and thus those 
statements could be impeached with her 
interview statements.  

In the recanting witness situation, the court 
will ultimately be required to make a finding 

whether the victim’s in-court statement or the 
prior inconsistent statement is more credible. 
If the decision is that the prior statement is 
more credible, the court should make specific 
findings for appellate court review. 

Forfeiture of Sixth Amendment Rights 
by Defendant’s Wrongdoing 
1.  Introduction 

The previous discussion of a defendant’s 
Sixth Amendment Confrontation Clause 
rights presumes the absence of the victim 
at trial. If the victim appears for trial and 
is subject to cross-examination, Crawford 
issues do not arise. In Giles v. California, 
128 S.Ct. 2678 (2008), the U.S. Supreme 
Court addressed the question of whether 
the defendant forfeits the Sixth 
Amendment right to confrontation if a 
victim is absent from trial because of the 
defendant’s wrongdoing. 

Adhering to basic equitable principles, the 
Supreme Court held that if a victim is 
absent from trial because of some 
wrongdoing by the defendant intended to 
procure that absence, the defendant may 
be found to have forfeited the Sixth 
Amendment right to confrontation and the 
testimonial statements of the absent victim 
may be admitted into evidence.  

The Arizona Supreme Court recently 
confirmed that the doctrine of forfeiture 
by wrongdoing applies to Rule 804(b)(6). 
State v. Miller, 316 P.3d 1219 (2013). The 
court found that the defendant forfeited 
both his confrontation claims and his 
hearsay claims by engaging in 
wrongdoing that “procured the 
unavailability of a witness.” 
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2. What Constitutes Wrongdoing? 
Applicable case law establishes that 
murder, violence, threats, intimidation, 
coercion either directly or through a third 
party at the defendant’s behest are 
sufficient, if proven, to warrant forfeiture. 

A few examples from recent cases 
include: 

• threats to murder or harm the victim, 
her children, family or pets; 

• threats to take the victim’s children 
from her; 

• threats to deprive the victim of 
necessary economic support 

• threats to revoke the victim’s lawful 
immigration status; 

• stalking the victim; 

• violating an Order of Protection or no-
contact condition of release with the 
intent to intimidate or coerce, or 

• threats that cause a victim to flee. 

3.  What Intent Is Required?  
A defendant must intend, in whole or in 
part, that his wrongdoing procure the 
victim’s absence at trial. Giles at 2688. 
“Earlier abuse, or threats of abuse, 
intended to dissuade the victim from 
resorting to outside help would be highly 
relevant to this inquiry, as would evidence 
of ongoing criminal proceedings at which 
the victim would have been expected to 
testify.” Id. at 2693. This statement 
implies that while evidence of past abuse 
or pending criminal proceedings may not, 
in themselves, be evidence of intent, they 
may be considered in determining or 

inferring whether defendant had the 
requisite intent to warrant forfeiture. 

4.  Victim Refusal to Testify Equals Absence 
In Arizona, there is no spousal privilege to 
refuse to testify in a prosecution alleging 
an A.R.S. § 13-3601 domestic 
relationship. Thus, a victim who is present 
at trial but who refuses to testify because 
of the defendant’s wrongdoing should be 
treated the same as an absent victim. 

Victims refusing to testify when there is 
no allegation of the defendant’s 
wrongdoing, but because of Fifth 
Amendment considerations or personal 
reasons, are not subject to the forfeiture 
analysis. 

State v. Franklin, 232 Ariz. 556, 307 P.3d 
983 (Ariz. Ct. App. Div. 1 2013) provides 
an analysis of the forfeiture by 
wrongdoing doctrine. The court in this 
case held a separate evidentiary hearing to 
determine whether to apply the forfeiture 
exception to the victim’s out-of-court 
statements. 

Further support for conducting the 
separate hearing can be found in 
A.R.Cr.P. 7.5. 

Evidence adduced at the forfeiture hearing 
may include witnesses who can testify to 
the wrongdoing, spoken or written 
statements to the victim by the defendant 
or by third parties at his behest, text 
messages, e-mails, or recorded telephone 
conversations or messages. 

The standard of proof necessary to 
establish that a defendant has forfeited his 
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Sixth Amendment right to confrontation is 
a preponderance of the evidence. See 
Davis v. Washington, 547 U.S. 813, 833 
(2006), commenting on Federal Rule of 
Evidence 804(b)(6), which codifies the 
doctrine of forfeiture by wrongdoing. 

Grateful acknowledgement is made to Brandon 
Brown, University of Idaho School of Law, for 
his invaluable contribution to this section on 
forfeiture by wrongdoing. 

Defenses 
1. Justification defense 

A.R.S. § 13-415 creates a different 
“reasonable person” standard for the 
justification defense for defendants who 
have been victims of domestic violence. 
The statute indicates that the state of mind 
of a reasonable person shall be determined 
from the perspective of a reasonable 
person who has been a victim of past acts 
of domestic violence. 

2. Self-Defense 
This section is adapted from the article 
Testifying about Self-Defense and 
Predominant Aggressors, White, White 
and Larrigton, 2005, Violence Against 
Women Online Resources. 

Women who are being assaulted or 
threatened by their batterers sometimes 
respond with force. They may do so out 
of fear or in trying to defend themselves. 
When the force that the batterer used 
was ‘more substantial’ in the context of 
the relationship (and the history of abuse 
in that relationship) … the batterer should 

be identified as the predominant 
aggressor and arrested.” 

A judge must be aware of the fact that 
victims who are defending themselves in 
the context of an abusive relationship 
may have been arrested and charged 
with domestic violence. 

Certain evidence might cause a trier of 
fact to consider whether the defendant in 
a domestic violence case was actually not 
the predominant aggressor and acting in 
self-defense: 

“Different types of injuries are typically 
inflicted when one party is acting in self-
defense. For example, a woman who has 
been pinned down on the floor or backed 
up against a wall may scratch or bit at the 
batterer’s chest, arms and face in her 
attempts to escape. The presence of 
these types of injuries on a male may 
indicate that he was probably the 
predominant aggressor. 

Additionally, the presence of a protective 
order against the “victim” and prior 
convictions for domestic violence by the 
“victim” may also be good indicators that 
the defendant in the case at hand was 
actually acting in self-defense. 

3. Victim inviting contact (waiver) 
The victim inviting contact (or waiver) is 
not a defense to an OP violation. Only the 
court can modify the OP, and the actions 
of the plaintiff, or any other person, 
cannot nullify the order. 
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CHAPTER FOUR: SENTENCING 
 

PHILOSOPHY 

omestic violence is a deliberate, 
conscious behavior. It is not caused 
by substance abuse, genetics, stress, 

illness, or problems in the relationship, 
although these factors are often used as 
excuses and can exacerbate violent behavior. 
Many batterers believe they have the right to 
make and enforce rules, and many victims 
routinely evaluate and decide which rules 
they will follow, depending on a variety of 
factors, such as the dangers presented, the 
available intervention, and the likelihood of 
punishment of the perpetrator. 

Domestic violence is about power and 
control. Violence is a choice, not an “out of 
control” behavior. Stopping the violence 
requires a new response that considers the 
dynamics unique to domestic abuse. 

Judges can strongly reinforce the message 
that violence is a serious criminal matter for 
which the abuser will be held accountable. 
Even a stern admonition from the bench can 
help to deter the defendant from future 
violence.  Judges should not underestimate 
their ability to influence the defendant’s 
behavior by imposing a sentence that is 
swiftly and strictly enforced in the event of 
non-compliance. 

Primary considerations in sentencing 
A.R.S. § 13-101 addresses the purposes of the 
criminal statutes, including goals in 
sentencing: 

1. To proscribe conduct that unjustifiably 
and inexcusably causes or threatens 

substantial harm to individual or public 
interests; 

2. To ensure the public safety by preventing 
the commission of offenses through the 
deterrent influences of the sentences 
authorized;  

3. To impose just and deserved punishment 
on those whose conduct threatens the 
public peace; and 

4. To promote truth and accountability in 
sentencing. 

Goals in sentencing domestic violence 
cases include: 
• Holding the perpetrator accountable and 

changing his or her behavior 

• Providing clear and consistent 
consequences for failure to follow court 
mandates; 

• Protecting the abused party, children, 
other family members, and the general 
public and providing restitution to the 
victim. 

The court should consider incarceration, 
restitution, fines, monitored probation with 
specific conditions, community service hours, 
mental health evaluation and treatment, 
parenting classes, offender treatment 
programs (mandatory in Arizona), drug and 
alcohol treatment, and orders to have no 
contact with the victim. Timely enforcement 
of a court's sentencing order is essential to 
insure victim safety and hold offenders 
accountable for their behavior. 

D 
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RELEVANT INFORMATION 
FOR SENTENCING IN 
DOMESTIC VIOLENCE CASES 

“The primary goals of family violence 
sentencing are to stop the violence, protect the 
victim and family members, and hold the 
offender accountable. An effective disposition 
calls for a substantial amount of information. 
… Specifically, the judge should insist on: 

a. Information on an offender’s criminal 
history 

b. The impact of the violence on the 
victim and the victim’s desires as to 
the disposition. 

c. History of abusive behavior. …  
Judges should particularly look for an 
escalation of the violence and multiple 
victims. 

d. Drug, alcohol and mental health 
evaluations for the offender. 

e. History of prior court contacts by the 
family. Many of these families are 
seriously dysfunctional and have had a 
variety of interaction with the court. 
Some will have current cases pending. 
The judge should know about all other 
court contacts and the existence of any 
other court orders. 

f. Information about children and others 
living in the home. … The judge must 
take care to fashion a disposition that will 
protect all the family or household 
members.” Family Violence: Improving 
Court Practice, Recommendations from 
The National Council of Juvenile and 

Family Court Judges’ Family Violence 
Project, page 19. 

Obviously, not all courts have the resources to 
access this type of information or to request 
pre-sentencing reports.  However, the more 
information a judge has, the better his ability 
to craft a more effective sentence.   

 
SPECIFIC SENTENCING 
CONSIDERATIONS 

Holding Offenders Accountable and 
Changing Their Behavior 
1. Incarceration 

The U.S. Attorney’s Task Force on 
Family Violence, Final Report, 
(Washington D.C.:  U.S. Department of 
Justice, 1984) concluded that in serious 
cases, incarceration is the only 
punishment that fits the crime. This report 
stated at pages 34 and 36: 

“The imposition of a just 
sentence is the desired 
culmination of any criminal 
judicial proceeding. The sanction 
rendered is not only punishment 
for the offender but also an 
indication of the seriousness of 
the criminal conduct and a 
method of providing protection 
and support to the victim. Too 
often, in family violence cases, 
the sentence fails on all three 
counts.” 

The studies show that reducing re-abuse 
depends more on the disposition of a 
criminal case than the fact that the case is 
prosecuted in the first place. In one study, 
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“[t]he more intrusive sentences—
including jail, work release, electronic 
monitoring and/or probation—
significantly reduced re-arrest for 
domestic violence as compared to the less 
intrusive sentences of fines or suspended 
sentences without probation. The 
difference was statistically significant: re-
arrests were 23.3 percent for defendants 
with more intrusive dispositions and 66 
percent for those with less intrusive 
dispositions.” NCJ Report, page 47. 

2. Domestic Violence Counseling 
A.R.S. § 13-3601.01 requires that any 
person convicted of a misdemeanor 
domestic violence offense be ordered to 
complete a domestic violence program 
that has been approved by the Department 
of Health Services, the U.S. Department 
of Veterans Affair, a probation 
department or a court, pursuant to rules 
adopted by the Supreme Court. For DHS 
regulations, see Arizona Administrative 
Code, Title 9, Chapter 20, Article 2. For 
the most recent list of DHS-approved 
programs, click here. 

A judge has the discretion to order 
alternative sanctions if an offender has 
been ordered to complete a domestic 
violence treatment program in the past. 
A.R.S. § 13-3601.01(A). 

The efficacy of batterer’s intervention 
programs (BIP) has been questioned and 
studied. 

During the past several decades, “there 
have been more than 35 evaluations of 
batterer intervention programs, but they 
have yielded inconsistent results. Two 

meta-analyses of the more rigorous studies 
find the programs have, at best, a “modest” 
treatment effect, producing a minimal 
reduction in re-arrests for domestic 
violence. … On the other hand, a few 
studies have found that batterer 
intervention programs make abusers more 
likely to re-abuse or have found no 
reduction in abuse at all.  The multistate 
study of four batterer programs concludes 
that approximately a quarter of batterers 
appear unresponsive and resistant to 
batterer intervention.  In this long-term 
study, based on victim and/or abuser 
interviews and/or police arrests, 
approximately half of the batterers re-
assaulted their initial or new partners 
sometime during the study’s 30-month 
follow-up.” NIJ, page 65. 

These dismal statistics show that “batterers 
programs, in and of themselves, are not 
likely to protect most victims or new 
intimate partners of referred abusers from 
further harm from higher risk abusers.  
Consequently … batterer intervention 
programs should be supplemented by other 
measure to assure victim safety from these 
abusers.”  NIJ, page 65. 

A combination of the mandatory BIP, 
along with strict firearm restrictions, no 
contact orders, and frequent judicial 
monitoring can help ensure a victim’s 
safety. 

No defendant who is convicted of domestic 
violence should be sent to an anger 
management program IN LIEU of 
batterer’s intervention: 
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“Domestic violence is a problem of gaining 
power and control in an intimate 
relationship. It is not necessarily a problem 
of impulse control or anger management. 
As a result, research shows that at least one 
half of those who commit domestic 
violence are not violent outside of the 
home. Anger management, therefore, is 
rarely the main issue when a perpetrator 
commits acts of violence against (intimate 
partners).” Arizona Association of Family 
and Conciliation Courts, 2013 Summit 
Project, Domestic Violence Preliminary 
Intervention Plan: Assessment and Early 
Intervention for Alleged Abusers, Abused 
Persons and Children. 

“Anger management programs are not 
appropriate for perpetrators of domestic 
violence, sexual assault, or stalking, 
because they fail to adequately address the 
seriousness of the violence, they can 
minimize the dynamics of power and 
control at the root of these behaviors, and 
they have not been shown to reduce 
violence.” ABA Commission on Domestic 
Violence. 

3. Firearms Prohibitions 
A defendant may be prevented from 
carrying a firearm in a variety of ways. 
See Chapter11 for a discussion of the 
federal laws. However, a sentence that 
requires a defendant to surrender any 
firearms and not possess any for the 
duration of the sentence can be very 
effective. Such a condition can be 
enforced by the sentencing court as a 
probation violation, and the court could 
quickly act to impose suspended fines or 
jail time as a consequence. 

“According to a CDC study, more female 
intimate partners are killed by firearms 
than by all other means combined. … One 
of the most crucial steps to prevent lethal 
violence is to disarm abusers and keep 
them disarmed. Judges should take all 
steps possible to have firearms 
prohibitions enforced. …” NJC study, 
page 27. 

See Chapter 5 for more information on 
firearms prohibitions. 

4. Alcohol and Drug Counseling 
Domestic violence is not caused by the 
abuse of drugs or alcohol. However, “for 
those who are addicted to alcohol and 
other drugs, stopping domestic violence 
behavior is difficult without also stopping 
the addictions.” Ganley, page 28. 

If there is any evidence that the defendant 
is experiencing substance abuse problems, 
it is completely appropriate to sentence 
him to get an evaluation and obtain 
counseling for these issues along with the 
batterer’s intervention program he must 
complete. Some researchers recommend 
treating the substance abuse problem first, 
so that the offender can then focus on the 
domestic violence counseling, and it may 
be just a matter of simple economics: 
A.R.S. § 13-3601.01 requires a defendant 
to pay for his domestic violence 
counseling, and many of the offenders a 
judge sees have limited financial ability to 
pay for both types of counseling 
concurrently. However it is accomplished, 
it is important to address the substance 
abuse issue: 
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“The presence of alcohol or drugs is 
highly relevant to the assessment of 
lethality. The use of, or addiction to, 
substances may increase the potential 
lethality of domestic violence and must be 
carefully considered when addressing the 
safety of the victim, the children and the 
community.” Ganley, page 28. 

5. Clear and Consistent Consequences 
The most effective sentences motivate 
change by holding an offender 
accountable and by conveying the 
message that the community will not 
tolerate domestic violence. Imposing 
swift, clear and consistent consequences 
protects the victim and reassures her that 
the court will enforce its’ orders. It also 
sends the message to the defendant that 
non-compliant behavior will not be 
tolerated. 

6. Domestic Violence Courts 
If a community is lucky enough to have 
the resources and personnel, a specialized 
domestic violence court is a very effective 
way to monitor offenders and make them 
accountable for their actions. In addition, 
courts devoted to domestic violence cases 
are often more responsive to victim 
concerns and are able to provide more 
services and safety to victims. 

Five major features of domestic violence 
courts make them different and valuable: 

a. Assignment of cases to a specialized 
calendar. Courts may combine their 
civil and criminal calendars, or they 
may assign all domestic violence cases 
to one or several judges devoted to 
those cases. Usually, the players in the 

system have had specialized domestic 
violence training. 

b. Screening for related cases.  Domestic 
violence courts often seek to link 
cases between the same parties and 
gather them into the same court. 
Protective orders, family law cases 
and criminal cases involving the same 
family would all be heard by the 
domestic violence judge. 

c. Intake units and case processing. 
Courts may employ methods of 
screening cases to determine their 
suitability for entering domestic 
violence court, to provide better 
victim services, and to help link up 
cases. 

d. Service provision.  “Litigants and their 
children may need counseling, drug 
treatment, housing assistance, 
information about and referrals to 
social services, supervised visitation 
and other assistance.  In order to 
determine which resources are 
appropriate, it may be helpful for 
cases to receive ‘differential 
assessments.’” 

e. Monitoring. It is important to monitor 
an offender’s compliance with his 
sentence, and domestic violence courts 
develop systems where probation, 
service providers, and the court 
communicate to make sure a 
defendant is complying with his 
sentence and to make sure 
consequences are swiftly imposed 
when he is not in compliance. 
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This section was adapted from Domestic 
Violence Courts: A Descriptive Study, 
Judicial Council of California, AOC, 
May 2000. 

For more information on domestic 
violence courts, including details on three 
domestic violence courts currently 
operating in Arizona, see the Best 
Practices in Domestic Violence Cases 
Guide. 

7. Probation and Judicial Monitoring 
If a domestic violence court is not 
possible, then a judge must make sure that 
a defendant is monitored in some way. 
Ideally, a probation department should 
handle this task. 

“Provision must be made for formal 
supervision and monitoring of the 
offender’s behavior.  Unsupervised bench 
probation is not appropriate or effective.  
In addition to offender accountability, 
formal supervision provides a measure of 
protection for the victim who will have an 
officer of the court to turn to in the event 
of subsequent threats or assaults.” Family 
Violence, NCJFCJ 2000. 

The court can use a probation department 
to promote victim safety, hold offenders 
accountable, and compel offenders to stop 
and modify their abusive behavior.   

“Achieving offender accountability 
requires creative supervision strategies 
and swift response to violations of 
supervisory conditions. In domestic 
violence cases, risk of re-offense, violence 
and lethality are usually very high. The 
majority of domestic violence offenders 

continue to use power and control to 
abuse their victims. Typically, community 
supervision alternatives are used to 
decrease incarceration rates and focus on 
offender rehabilitation. However, with 
domestic violence cases, supervision may 
require periods of incarceration to set 
limits on abusive behaviors. Revoking 
community supervision and incarcerating 
offenders when they violate conditions of 
supervision may enforce behavioral limits 
for offenders, give victims a period of 
safety and respite, and offer a rapid 
constraint for dangerous offenders who 
pose serious risks to their victims.” 
Community Corrections’ Response to 
Domestic Violence: Guidelines for 
Practice.  A project of the American 
Probation and Parole Association, 
Perspective, Winter 2004. 

It is important that probation officers be 
trained in domestic violence issues and 
important that they have a good working 
relationship with the court and with 
treatment providers.  More information on 
the topic, including training materials and 
articles by probation officers, can be 
found at the web site for the American 
Probation and Parole 
Association, http://www.appa-
net.org/eweb/.  

Most misdemeanor courts in Arizona do 
not have probation departments, and thus 
a judge must personally monitor these 
offenders by setting review hearings and 
requiring proof of compliance with 
batterer’s intervention programs.  The 
literature suggests that monitoring 
offenders, even on unsupervised 
probation, is more effective than no 
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judicial monitoring. The studies show 
mixed results as to the efficacy of batterer 
intervention programs, but monitoring the 
offender, and reacting swiftly to non-
compliance, is effective to safeguard 
victims. 

“Among lower risk abusers on probation 
for domestic violence, one study cited 
increased enforcement of batterer program 
compliance as one major factor 
correlation with reduced re-abuse over a 
two-year period. This was compared to a 
control group of probationers who were 
also referred to batterer intervention 
programs but were not monitored as 
rigorously or brought back to court 
because of noncompliance.  As a result of 
court violation hearings, most 
noncompliant probationers were required 
to attend weekly compliance court 
sessions until they completed the 
program. … Broward County probation 
study researchers concluded the following 
correlation between program 
noncompliance and abuse: If abusers are 
not afraid of violating their court orders, 
they are also not afraid of the 
consequences of committing new 
offenses.”  NIJ, page 72. 

A judge can order a defendant to appear 
and provide proof of compliance with 
court orders.  Failure to comply may be 
addressed by one of two methods: 

8. A Finding of Contempt Pursuant to an 
Order to Show Cause Hearing. (See 
Arizona Rules of Criminal Procedure, 
Rule 33.3.) 

NOTE:  A defendant’s term of probation 
will not be tolled by filing an order to 
show cause or a finding of contempt. The 
expiration of a defendant’s term of 
probation will preclude the court from re-
ordering counseling. A petition to revoke 
probation tolls the term of probation from 
the date of filing to the date of disposition. 
The amount of time the petition to revoke 
is pending is added on to the end of the 
original expiration date, thereby providing 
the defendant more time to complete 
counseling. 

If there is reasonable cause to believe that 
a probationer has violated a written 
condition or regulation of probation, a 
prosecutor may file a petition to revoke 
unsupervised probation. 

9. Order to Show Cause Hearings 
The court should monitor a defendant’s 
progress in counseling following 
sentencing. One way to do this would be 
to set review hearings in front of the 
sentencing judge for a defendant to appear 
and show proof of compliance.  

If a defendant is not complying with his 
sentence, the judge can set an Order to 
Show Cause (OSC) hearing, which 
invokes the contempt powers of the court.  
(See A.R.Cr.P. 33.3.)  It is not necessary 
to have a prosecutor file a petition to 
revoke a defendant’s probation before 
setting an OSC hearing. The defendant 
should be given personal notice of the 
hearing date. The hearing notice should 
give the defendant an idea about the 
nature of the hearing and that failure to 
appear at the hearing could result in a 
warrant for his or her arrest.  Since a 
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finding of contempt for failure to comply 
with the court order may result in a jail 
sentence, the court should appoint the 
defendant an attorney if the defendant is 
indigent. A judge must find that the 
defendant willfully disobeyed a court 
order. 

If the court finds the defendant in 
contempt, the court must decide the 
appropriate punishment. This may be the 
imposition of any jail time that was to be 
suspended upon completion of counseling, 
or the court could order that defendant be 
sentenced to a separate jail term or fine. 
(See A.R.Cr.P.33.4 regarding limitations 
on punishment absent a jury trial or 
waiver.) The court would also have the 
option of setting sentencing at a later date 
to give the defendant an opportunity to 
comply. 

10. Revocation of Unsupervised Probation 
Under A.R.Cr.P.27.6(a), either a 
probation officer or a prosecutor may 
petition the court to revoke probation.  If 
the defendant appears to be non-compliant 
with his sentence at a review hearing, the 
court can direct the prosecutor to file a 
petition to revoke his unsupervised 
probation. Rule 27 would then dictate the 
procedures, and the defendant should be 
appointed an attorney (if indigent) if he 
facing suspended jail time. If he is 
refusing to comply with no-contact orders 
and appears to be a danger to the victim, 
the court can take the defendant into 
custody with a bond pending the hearing.  

In the System Alert study conducted by 
Arizona State University’s Morrison 
Institute in 2007, researchers examined 

the criminal justice system’s response to 
domestic violence in Arizona. Not 
surprisingly, limited jurisdiction judges 
expressed more dissatisfaction with the 
system, because of the number of 
domestic violence cases they processed 
and their lack of resources: 

“Overall, judges’ responses suggest that, 
when it comes to prosecuting criminal DV 
cases, Arizona has two justice systems.  
Superior court judges, who deal with the 
relatively infrequent felony DV crimes 
such as aggravated assault, generally feel 
that the system is functioning fairly well.  
That may be because felony cases tend to 
receive more attention and resources from 
police and prosecutors; because felony 
judges can threaten offenders with prison; 
and because they have probation 
departments that investigate offenders’ 
backgrounds and provide supervision after 
sentencing (emphasis added).  But the vast 
majority of criminal DV cases in Arizona 
… are misdemeanors that are handled in 
municipal and justice courts.  The judges 
presiding in these courts noted that they 
typically lack the staff and resources 
available in superior court. That, they say, 
plus the large volume of DV cases, makes 
it difficult to do much more than process 
cases.”  System Alert, Arizona’s Criminal 
Justice Response to Domestic Violence, 
Morrison Institute, 2007. 

While this is truly the case in most limited 
jurisdiction courts, domestic violence 
cases do require judicial supervision and 
review, and a judge must make room on 
the calendar to review these cases. 

2016 – DVPOBB Page 66 
 



As a leader in the courtroom and in the 
community, the judge sets the tone and 
must communicate with her behavior that 
she takes these cases seriously. By 
holding review hearings, and imposing 
swift and sure consequences for non-
compliance, a judge reassures all players 
that domestic violence cases will be taken 
seriously, that the offender will be held 
accountable for his behavior, and that the 
victim will be protected in the future. 

11. Protecting the Victim and Others and 
Providing Restitution 
a. No-Contact Orders 

Sometimes the best protection a judge 
can provide for a victim is a no-
contact order that is enforced with 
swift and sure consequences. If a 
judge has a probation department, that 
probation department can maintain 
contact with the victim and address 
any concerns she might have.  Often, a 
victim will want to have contact with a 
defendant, but a judge should not 
allow such contact without letting the 
victim know that she can contact the 
prosecutor or probation office if the 
offender starts his controlling behavior 
again. 

A no-contact order as part of 
probation can include no contact with 
the victim and others, no return to 
certain locations, and could also 
incorporate other parts of the 
protective order law, such as no 
custody or control of the victim’s 
animals and no return to the victim’s 
place of work or school. 

In addition to the standard options 
available to judges in sentencing 
defendants, judges may need to place 
more stringent controls upon the 
defendant in cyberstalking cases. Such 
controls could include a bar to 
computer ownership or use, 
prohibitions for using the Internet, e-
mail, or chat rooms, and bans of other 
forms of electronic communications 
such as e-mail via a cellular phone. 
Although this may not completely 
solve the problem, it may provide the 
victim some amount of security.  

b. Restitution 

The court is required to order a 
convicted person to make restitution to 
the person or persons who are the 
victims of a crime in the full amount 
of the economic loss as determined by 
the court. Economic loss is defined as 
“any loss incurred by a person as a 
result of the commission of an offense. 
Economic loss includes lost interest, 
lost earnings and other losses which 
would not have been incurred but for 
the offense. Economic loss does not 
include losses incurred by the 
convicted person, damages for pain 
and suffering, punitive damages or 
consequential damages.”  (A.R.S. § 
13-105 (14)). It is only required that 
there be a nexus between the crime 
and the injury or damages sustained to 
be eligible for restitution. 

The amount of restitution is not 
limited in misdemeanor offenses.  The 
court shall not consider the economic 
circumstances of the defendant in 
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determining the amount of restitution. 
After the court determines the amount 
of the restitution, the court then shall 
decide the manner in which restitution 
is to be paid. When deciding the 
manner in which the restitution is to 
be paid, the court shall consider the 
economic circumstances of the 
defendant. The fault of the victim 
should not be considered in the 
restitution award. State v. Clinton, 181 
Ariz. 299 (Ariz. Ct. App. 1995).  

12. Aggravating and Mitigating 
Circumstances in Felony Cases 
When considering sentencing in domestic 
violence cases, with the exception of 
A.R.S. §§ 13-711 and 13-3601(L) 
(pregnancy), no different factors apply in 
any criminal case. What is different, 
however, is the need for understanding the 
dynamics of violence within a relationship 
to allow the proper weight to be given the 
factors. 

a. For the purpose of determining the 
sentence, the court shall consider the 
following aggravating circumstances: 

i. Infliction of or threatened 
infliction of serious physical injury 
(A.R.S. § 13-702(C)(1)).  

While 80 percent of domestic 
violence cases are charged as 
misdemeanors, the majority of 
injuries suffered by the victims 
would qualify the act as a felony.  

ii. Use or threatened use or 
possession of deadly weapons 
(A.R.S. § 13-702 (C)(2)). 

In the home, many things can be 
deadly weapons or dangerous 
instruments.  Studies of violence 
in the home show that perpetrators 
use phone cords, coat hangers, 
cigarettes, belts, irons, lamps, tire 
irons, “almost anything” in their 
abuse of family members. 

iii. Taking of or damage to property 
(A.R.S. § 13-702(C)(3)). 

Since Arizona is a community 
property state, that means both 
parties, if they are married to each 
other, own 50 percent of the 
community property.  If a 
perpetrator destroys community 
property, he is destroying another 
person’s property because only 50 
percent belongs to him.  The other 
50 percent belongs to another 
person.  

iv. Heinous, cruel or depraved manner 
in which offense was committed 
(A.R.S. § 13-702(C)(5)). 

Violence in the home is often 
especially cruel and heinous. The 
perpetrator, as part of the process 
of destroying the victim’s ability 
to escape, will call the victim 
stupid, ugly, and incompetent. 
Often the most important identity 
aspect of a victim will be 
destroyed (e.g., forcing her to cut 
her hair, slashing her face to 
destroy her looks, or breaking her 
fingers so she cannot play the 
piano). The violence may occur 
not only in front of the children so 
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they can witness the victim’s 
humiliation, but the children may 
also be told how stupid and useless 
she is and encouraged to insult and 
attack her themselves. This cruelty 
continues the intergenerational 
cycle of violence. Sleep 
deprivation is another common 
form of torture batterers inflict on 
victims. 

v. Defendant is public servant 
(A.R.S. § 13-702(C)(8)). 

Research has shown that violence 
in police families is approximately 
twice as frequent as in non-police 
families.  Since the police are also 
the first line of defense for the 
battered woman, it is especially 
damaging when the perpetrator is a 
police officer.  

vi. Physical, emotional and financial 
harm caused to victim (A.R.S. § 
13-702(C)(9)). 

Often the harm suffered by the 
victim is hidden. Her injuries may 
be internal or to her reproductive 
organs, including breasts. After 
years of violence, her emotional 
condition may have deteriorated 
significantly and post-traumatic 
stress becomes an everyday 
condition. Often battered women 
are misdiagnosed as borderline 
schizophrenic or having other 
mental health problems. In fact, 
the problem is the violence with its 
resulting trauma. Additional 
financial harm should be 

considered in necessary treatments 
for depression, anxiety, and 
physical conditions such as dental 
surgery to repair damage to the 
mouth, reconstructive surgery to 
the face or eyes, or medication for 
migraines or other head injuries. 
The existence of head trauma 
among victims of domestic 
violence is just beginning to be 
studied. 

vii. Crimes committed out of malice 
toward victim’s identity (A.R.S. § 
13-702(C)(15)). 

Much controversy swirls around 
the definition of violence against 
women as a hate crime. Some state 
statutes cover it and some do not.  
While the issues of proof are 
difficult, if there is evidence such 
as name calling (“bitch, whore”), 
degradation of reproductive 
capacity (pregnant cow, breeder, 
milk factory), or reliance on 
stereotypes (she didn’t cook my 
dinner right; she didn’t keep the 
kids quiet; she didn’t clean the 
house right), then evidence of 
malice toward the victim’s group 
identity is present. 

viii. Defendant lying in wait for victim 
(A.R.S. § 13-702(C)(17)). 

A perpetrator will often “lay in 
wait” for the victim. Common 
tactics include to awaken her when 
she is sleeping, to pounce the 
minute the victim walks in the 
door, to assault the victim when 
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her hands are otherwise occupied 
(e.g., holding a child or a bag of 
groceries). 

ix. Offense was committed in the 
presence of a child (A.R.S. § 13-
702(C)(18)). 

Studies have shown that 100 
percent of children in homes 
where domestic violence is 
occurring know of the violence. 
Even if the child is not in the same 
room, there is no mistaking the 
sounds of violence. Children are 
negatively impacted by knowing a 
parent and caretaker is being 
beaten; they do not need to 
physically be present in the room. 

x. Impact of Pregnancy 

A.R.S. §§ 13-709.04, subsection B 
and 13-3601(L)  both provide for 
an increase in sentencing if the 
victim was pregnant.  A.R.S. § 13-
709  does not require that the 
defendant knew the victim was 
pregnant and does not specify 
what the possible increase may be. 
A.R.S. § 13-3601(L)  requires the 
defendant knew the victim was 
pregnant and specifies that the 
maximum sentence shall be 
increased up to two years. 

b.  A.R.S. § 13-751(G) Mitigating 
Circumstances: 

i. Age of the defendant (A.R.S. § 13-
751(G)(5) 

ii. Defendant’s capacity to appreciate 
wrongfulness of conduct (A.R.S. § 
13-703(G)(1)). 

iii. Unusual or substantial duress 
(A.R.S. § 13-703(G)(2)). 

iv. Defendant’s minor degree of 
participation in crime (A.R.S. § 
13-703(G)(3)). 

v. Any other factor that the court 
deems appropriate to the ends of 
justice.  (A.R.S. § 13-703(G)(4)). 

13. Counseling for Victims 
In criminal cases, the court has no 
jurisdiction over the victim because the 
victim is not a party to the case. Victims 
cannot be required to participate in court-
mandated treatment programs intended for 
perpetrators. Ordering a victim to 
participate only reinforces the 
perpetrator’s tendency to externalize the 
cause of the violence onto others. 

Perpetrators must take responsibility for 
their violent behavior in order for 
treatment to be successful. Victims and 
offenders should also not be referred to 
couples counseling: 

“Any program requiring the parties to 
communicate or spend time together is 
dangerous and ill-advised, as it provides 
an opportunity for further abuse, 
manipulation and retaliation. … 
Mediation and other forms of alternative 
dispute resolution, (as well as joint 
parenting classes) are usually 
inappropriate due to safety, control, and 
intimidation concerns.” ABA Commission 
on Domestic Violence. 
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Couples’ counseling is so deleterious a 
response to domestic violence that 20 
states have legislated against its use, 
including Arizona. (A.R.S. § 25-
403.03(G).   A victim's safety is critically 
compromised if she discloses the abuse in 
the presence of the offender. She is at high 
risk of retaliation especially if the batterer 
feels exposed and embarrassed. If a no-
contact order has been issued, couples’ 
counseling provides an avenue for a 
violation of that order. Also the fact that a 
therapist is treating both the victim and 
the perpetrator implies that both are 
responsible for the violence. This 
reinforces the accusations by the abuser 
that the violence is the victim's fault. Also, 
many practitioners now recognize that by 
agreeing to provide services to the couple, 
they are in some way condoning or 
encouraging a woman to stay in a 
dangerous situation. 

If a victim wants continued contact with 
the offender, some courts and probation 
departments will grant contact only if the 
victim attends an informational meeting 
through a domestic violence shelter. This 
is a meeting that talks about domestic 
violence and the services that the victim 
can access if she so chooses. The victim is 
not required to do anything but is asked to 
attend the one meeting. This way, the 
often unwilling victim is given 
information about safety planning and 
services available to her. Because the 
court is still only exercising jurisdiction 
over the offender (i.e., deciding whether 
to let him have contact) and because the 
victim is making a choice about whether 
or not to attend the meeting, this does not 

appear to be coercing the victim or 
victimizing her further but merely an 
attempt to educate her as to her options. 

OFFENDER TREATMENT 
PROGRAMS AND 
ACCOUNTABILITY 

CRITERIA OF SUCCESS FOR BATTERER 
INTERVENTION PROGRAMS (DO 
BATTERER’S PROGRAMS WORK?, 
JEFFREY L. EDLESON, 1995) 

Success benchmarks 

1. Violent behavior ends. 

2. Threats of violence, direct or indirect, end. 

3. Women and children involved are safe 
and feel safe. 

4. Use of manipulative behavior ends. 

5. Egalitarian behavior in relationships 
increases. 

A QUALITY BATTERER INTERVENTION 
PROGRAM WILL: 
1.  Be licensed and follow state standards. 

2.  Have regular contact with/report to courts. 

3.  Make victim safety the first priority. 

4.  Batterer accountability follows. 

5.  Understand the power and control 
perspective. 

6.  Work in a community response system. 

7. Have separate programs for men and 
women.  

8. Provide different programming for 
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women who use force because the dynamics 
of their use of violence are different than 
men's battering. 

EFFECTIVENESS OF PROGRAMS 
“Despite some negative research findings, 
BIPs continue to have a significant role to 
play in ending violence against women. 
…(C)riticism of BIPs points out that these 
programs cannot operate successfully in 
isolation. Practitioners should share ideas 
across programs and build common 
definitions of BIP concepts, such as 
accountability, that go to the heart of batterer 
intervention work. Conversations among BIPs 
and battered women’s programs will build 
stronger foundations for the work going 
forward and will improve outcomes for the 
women and children affected by the violence. 
Research on program effectiveness must 
include information about the safety and 
wellbeing of these women and children. 

In addition to renewing their commitment to 
partnering with battered women’s programs, 
BIPs can be proactive in bringing new 
community partners into batterer intervention 
work.   Legal system partners are an 
important component of coordinated 
community responses, but should only be a 
part of a larger network of service providers 
and other community resources.  Rather than 
emphasize the difference between individual 
treatment and broader social change 
approaches, BIPs can integrate both program 
goals, working with other organizations to 
achieve 
them.”  http://www.futureswithoutviolence.or
g/userfiles/file/Children_and_Families/Batter
er%20Intervention%20Meeting%20Report.pd
f 

A QUALITY BATTERER INTERVENTION 
PROGRAM WILL TEACH: 
1.  Awareness of the tactics of power and 

control. 

2.  That only the offenders are responsible for 
the behavior. 

3.  The victim is never the cause of the 
offender’s behavior. 

4.  No one deserves to be abused. 

5.  No one has the right to control another. 

6.  A partner is not property. 

7.  Abuse or battering is a conscious choice. 

8.  Abuse is a method of attaining power and 
control over another. 

9.  Abuse is not an anger control problem, an 
addiction problem, or a mental illness. 
Healey et.al. 1998. 

BATTERER INTERVENTION SHOULD 
DO THE FOLLOWING: 
1.  Have contact with advocates for the 

victims and provide timely notification to 
the victim and probation—or any other 
appropriate agency—if a new threat to 
victim safety arises; BIP counselors may 
have a duty to warn. A.R.S. § 36-517.02, 
which applies to physicians and providers 
of mental health or behavioral health 
services involved in evaluating, caring for, 
treating or rehabilitating a patient. 

2.  Meet regularly with representatives of the 
domestic violence probation and 
prosecution units to discuss topics of 
mutual concern; and 
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3.  Meet regularly with representatives of 
independent battered women's programs 
to discuss topics of mutual concern. 
Healey et.al. 1998. 

CRIMINAL JUSTICE SYSTEM RESPONSE 
“The combined impact of arrest, 
incarceration, adjudication, and intensive 
probation supervision may send a stronger 
message to the batterer about the seriousness 
of his behavior than what is taught in a 
batterer program.” Healey, 1998. When BIPs 
are the only court-ordered sanction, it 
communicates to the batterer and to the 
community that the offense is not serious. 
Programs for the treatment of domestic 
violence offenders are only one aspect of an 
effective response. In fact, the moderate 
success of BIPs as reported may actually be 
due to the combined effect of the criminal 
justice response. Offender monitoring by the 
court, as a single factor, is shown to have a 
positive impact on recidivism. Also, judicial 
officers' lectures from the bench have been 
effective in communicating the criminal 
nature of the actions as well as a strong social 
disapproval of acts of domestic violence. 

Two critical mistakes are made in the interest 
of “treating” the problem of domestic 
violence. 

1. Ordering anger management 
Anger management is an inappropriate 
referral for domestic violence perpetrators 
as it ignores the larger dynamic of power 
and control, which is crucial to 
understanding the motivation for 
battering. Anger is only one of many 
tactics used by the batterer to control and 
intimidate the victim. The focus on anger 

also supports the myth that the batterer 
“lost control” during the battering 
incident. Decades of listening to the 
experience of victims tell us that the 
batterer most definitely chooses how, 
when, where and whom he batters. He 
will choose to strike places that can be 
covered by clothing, is careful to not 
batter in front of people who could 
intervene, and can compose himself 
quickly when police knock at the door. 
Anger management is a narrow and 
dangerously incomplete perspective on 
the problem of domestic violence. 

2. Ordering couples’ counseling 
Couples’ counseling is so deleterious a 
response to domestic violence that 20 
states have legislated against its use, 
including Arizona, A.R.S. § 25-403(G). A 
victim's safety is critically compromised if 
she discloses the abuse in the presence of 
the offender. She is at high risk of 
retaliation especially if the batterer feels 
exposed and embarrassed. If a no-contact 
order has been issued, couples’ counseling 
provides an avenue for a violation of that 
order. Also the fact that a therapist is 
treating both the victim and perpetrator 
implies that both are responsible for the 
violence. This reinforces the accusations 
by the abuser that the violence is the 
victim's fault. Also, many practitioners 
now recognize that by agreeing to provide 
services to the couple, they are in some 
way condoning or encouraging a woman 
to stay in a dangerous situation.  

SUBSTANCE ABUSE TREATMENT 
Where indicated, substance abuse treatment is 
crucial. Programs are most effective, 
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however, when the treatment for substance 
abuse occurs separately from the intervention 
for domestic violence. The use of dual or 
multi-purpose programs dilutes the message 
that domestic violence is a crime rather than a 
mental health issue. For the BIP to work 
effectively, entry into the program must occur 
soon after the offense. In fact, the length of 
time between the domestic violence incident 
and enrollment may be an important predictor 
of recidivism. If the offender enters a BIP 
quickly, he may experience remorse and his 
defenses and denial are less entrenched. If a 
month or more passes, the details of his 
behavior fade and the incident is less pertinent 
to the intervention.  

Experienced facilitators suggest that, over 
time, minimization and justification of his 
violent behavior will increasingly characterize 
the batterer’s interpretation of the events that 
led to his appearance in court. To increase the 
possibilities for the success of BIPs, offenders 
should be matched with culturally appropriate 
programs geared towards ethnic identity, 
gender, race, sexual orientation, and 
socioeconomic subcultures. Additionally, 
high-risk offenders or those scoring high on 
lethality assessments require a more intensive 
intervention, where available. Intensive 
programs meet three or more times a week 
and include a higher level of monitoring.  
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CHAPTER FIVE: FIREARMS PROHIBITIONS AND MISDEMEANOR 
CONVICTIONS (LAUTENBERG AMENDMENT) 

ersons who have been convicted in any 
court of a qualifying misdemeanor 
crime of domestic violence generally 

are prohibited under federal law from 
possessing any firearm or ammunition in or 
affecting commerce.  18 U.S.C. §§ 922(g)(9)., 
921(a)(33), 924(a)(2) (commonly referred to 
as the Lautenberg Amendment) 

A qualifying misdemeanor criminal 
conviction is: 

1. A federal, state or local offense that is a 
misdemeanor under federal or state law; 
and 

2. Has as an element the use or attempted 
use of physical force, or the threatened 
use of a deadly weapon; and 

3. At the time the crime was committed, the 
defendant was: 

a. A current or former spouse, parent or 
guardian of the victim, or 

b. A person with whom the victim shared 
a child in common, or 

c. A person who was cohabiting with or 
had cohabited with the victim as 
spouse, parents or guardian, or 

d. A person who was or had been 
similarly situated to a spouse, parent 
or guardian of the victim. 

The U.S. Supreme Court recently ruled that 
the domestic relationship between the 
defendant and the victim does not have to be a 
predicate element of the offense that 

defendant was convicted of for Lautenberg to 
apply.  The court ruled that while the 
relationship does have to be proven beyond a 
reasonable doubt, it does not have to be one 
of the elements of the underlying offense. 
U.S. v. Hayes, 129 S.Ct. 1079 (2009). 

This definition also does not include all the 
familial relationships that are included in 
A.R.S. § 13-3601.  Therefore, the Lautenberg 
amendment will not apply to every person 
convicted of a qualifying domestic violence 
misdemeanor. It does appear, from the case 
law that a person who lives with the 
defendant in a romantic relationship would be 
considered a victim under the above 
definition. Buster v. United States, 447 F.3d 
1130 (2006), live-in girlfriend was considered 
a “person similarly situated to spouse,” 
making Lautenberg applicable.  See also In re 
Parsons, 624 S.E.2d 790 (2005). 

The U.S. Supreme Court recently addressed 
the issue of what “physical force” is necessary 
to qualify a misdemeanor conviction for 
Lautenberg prohibited possessor status. 
In U.S. v. Castleman, 134 S.Ct. 1405 (2014), 
the defendant was convicted of “intentionally 
or knowingly caus(ing) bodily injury” to his 
intimate partner (not unlike a Class 1 
misdemeanor assault in A.R.S. § 13-
1203(A)(1).) He argued that violent physical 
force must be proved under Lautenberg.  The 
court found that “a bodily injury must result 
from physical force” and that “it is impossible 
to cause bodily injury without applying force 
in the common-law sense.” The court 
concluded that physical force does not have to 

P 

2016 – DVPOBB Page 75 
 



be “violent force” merely any action that 
causes an injury, for example, administering 
poison would also qualify as an act of 
physical force that causes bodily injury. 
This opinion confirms that in Arizona, a 
conviction for a Class 1 misdemeanor assault, 
at least, would make a defendant a federal 
prohibited possessor.  

In addition, under A.R.S. §§ 13-3101(7)(d) 
and 13-3102(A)(4), anyone put on probation 
for domestic violence is also a prohibited 
possessor under state law. 

For more information on firearms 
prohibitions, see Section III, Chapter 2, 

beginning on page 116. 
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SECTION III PROTECTIVE ORDERS 
This section has been designed for use with the Arizona Rules of Protective Order Procedure 
(ARPOP). The effective date for ARPOP was January 1, 2008. In 2015, the rules underwent a 
major revision to clarify, simplify, and reorganize them. Although few substantive changes were 
made, there are several new provisions. Please see Rule 6(b) Access to the Court for Ex Parte 
Hearing; Rule 20(b) Domestic Violence Shelter Address, and Rule 20(c) Address Confidentiality 
Program. 
 
 These procedural rules apply to Orders of Protection, Injunctions Against Harassment, 
Injunctions Against Workplace Harassment, and Emergency Orders of Protection. The bench 
book incorporates these rules into the first chapter of this section, along with notes and 
Committee Comments after each rule or rule subsection. The protective order forms and the 
administrative order adopting the forms have been incorporated into Chapter 10.

 
CHAPTER ONE: ARIZONA RULES OF PROTECTIVE ORDER 
PROCEDURE 

Part 1:  General Administration 

1. Scope 

These rules govern procedures in Arizona courts for any case brought under Arizona 
Revised Statutes (“A.R.S.”) § 13-3602, Order of Protection; A.R.S. § 13-3624, Emergency 
Order of Protection; A.R.S. § 12-1809, Injunction Against Harassment; or A.R.S. § 12-
1810, Injunction Against Workplace Harassment. 

RULE COMMENT 

These rules contain statutory references that may change from time to time. The specific 
statutory references upon which the rules are bases are included as a useful resource for 
citing the authority. Whenever the word “See” precedes a statutory reference in these rules, 
this means the cited statute directly supports the preceding text of the rule. 

2. Applicability of other rules 

To the extent not inconsistent with these rules, the Arizona Rules of Family Law Procedure 
apply to protective order matters heard in conjunction with pending family law cases. In 
all other cases, the Arizona Rules of Civil Procedure apply when not inconsistent with these 
rules. 
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3. Definitions 

(a) “Domestic violence” means any act specified in A.R.S. § 13-3601(A) combined 
with any relationship listed in A.R.S. § 13-3601(A). 

(b) “Ex parte” means a court procedure carried out for the benefit of one party, without 
notice to or the presence of the other party. 

(c) “Harassment,” when applicable to an Injunction Against Harassment, means a 
series of acts over any period of time that are directed at a specific person and that 
would cause a reasonable person to be seriously alarmed, annoyed, or harassed, and 
the conduct in fact seriously alarms, annoys, or harasses the person and serves no 
legitimate purpose. See A.R.S. § 12-1809(S). 

(d) “Harassment,” when applicable to an Injunction Against Workplace Harassment, 
means a single threat or act of physical harm or damage or a series of acts over any 
period of time that would cause a reasonable person to be seriously alarmed or 
annoyed. See A.R.S. § 12-1810(S)(2). 

(e) “Harassment,” when applicable to an Order of Protection or an Emergency Order 
of Protection, means conduct that is directed at a specific person and that would 
cause a reasonable person to be seriously alarmed, annoyed, or harassed and the 
conduct in fact seriously alarms, annoys, or harasses the person. See A.R.S. §§ 13-
2921, 13-3601(A), and 13-3624(C).  

(f) “Legal decision-making” means the legal right and responsibility of a parent to 
make major decisions for a child. Legal decision‐making may be either joint with 
both parents or sole with one parent. See A.R.S. § 25‐401(3). 

(g) “Protective order,” as used in these rules, means an Order of Protection, an 
Emergency Order of Protection, an Injunction Against Harassment, or an Injunction 
Against Workplace Harassment. 

Part II. Types of Protective Orders 

4. Protective orders governed by these rules 

(a) Order of Protection. An Order of Protection, governed by A.R.S. § 13-3602, may 
be granted to prevent a person from engaging in acts of domestic violence. It is 
limited to parties with relationships specified in A.R.S. § 13-3601(A), the domestic 
violence statute. 
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(b) Emergency Order of Protection. An Emergency Order of Protection, governed 
by A.R.S. § 13-3624, may be requested by a peace officer on an emergency or ex 
parte basis when a person's life or health is in imminent danger. It is limited to 
parties with relationships specified in A.R.S. § 13-3601(A), the domestic violence 
statute. 

(c) Injunction Against Harassment. An Injunction Against Harassment, governed by 
A.R.S. § 12-1809, may be granted to prevent a person from committing acts of 
harassment against another. There is no relationship requirement. 

(d) Injunction Against Workplace Harassment. An Injunction Against Workplace 
Harassment, governed by A.R.S. § 12-1810, authorizes an employer to seek a court 
order preventing a person from being on the employer’s premises and from 
committing acts of harassment against the employer, the workplace, employees, or 
any other person who is on the employer's property or at the place of business or 
who is performing official work duties. 

Part III. Parties 

5. Parties 

(a) Plaintiff and other appropriate requesting persons 

(1) Plaintiff. The plaintiff is the person or another appropriate requesting person 
who files the petition for a protective order.  

(2) Plaintiff for an Injunction Against Workplace Harassment. The plaintiff may be 
an employer or an authorized agent of the employer. 

(3) Victim. As used in these rules, the terms “victim” and “plaintiff” are 
interchangeable.  

(4) Other Appropriate Requesting Persons. 

(A) Parent, Legal Guardian, or Legal Custodian of a Minor. If the person in need 
of protection is a minor, then the parent, legal guardian, or person who has 
statutorily defined legal custody of the minor must file the petition unless 
the court determines otherwise. The petition must name the parent, 
guardian, or custodian as the plaintiff and the minor as a specifically 
designated person. 
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BENCH BOOK NOTE:  Minors as Plaintiffs – Pursuant to A.R.S. § 13-3602(A) the court 
may determine whether to list the minor as the plaintiff. If the minor is seeking relief 
from the parent, guardian, or the person who has legal custody, the petition must name 
the minor as the plaintiff. 

The relationship between the minor victim and the defendant must qualify under the 
relationship test for an Order of Protection, if that is the remedy sought. (A.R.S. § 
13-3601(A)(5)). The relationship between the parent, guardian, or adult named as the 
plaintiff and the defendant is not relevant to this test. 

If relief is being requested on behalf of a minor, the JO may request that the minor be 
present to verify that the minor is asking for protection. Verification that the minor is 
seeking protection is important. Ideally, the judicial officer should seek input from the 
minor. But a judicial officer may ultimately determine that the minor's presence, 
desires, or both, are not relevant to granting the protective relief. 

(B) Third Party. If the person in need of protection is either temporarily or 
permanently unable to request an order, a third party may request a 
protective order on the person’s behalf. After the request, the judicial officer 
must determine whether the third party is an appropriate requesting party. 
See A.R.S. §§ 13-3602(A) and 12-1809(A). 

BENCH BOOK NOTE:  The use of a third party is not for the convenience of the plaintiff, 
but rather because of the inability of the plaintiff to appear before the judicial officer 
(e.g., plaintiff is hospitalized or confined to plaintiff’s residence). In this circumstance, 
the petition must name as plaintiff the party for whom protection is being sought. The 
petition must list the third party’s name on the line beneath the name and the date of 
birth of the plaintiff. The third party must sign on behalf of the plaintiff. 

(b) Protected person. A protected person is any other specifically designated person 
who the court has determined should be protected by the order. 

(1) Child as a Protected Person. A judicial officer cannot include a defendant’s 
child in a protective order unless there is reasonable cause to believe: 

(A) physical harm may result or has resulted to the child, or 

(B) the alleged acts of domestic violence involved the child. 

(2) Child and Defendant with No Legal Relationship. If the defendant and the child 
have no legal relationship, the judicial officer, upon request, may prohibit the 
defendant's contact with the child based on danger to the plaintiff. 
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(c) Defendant.  

(1) Defendant. The defendant is the person against whom the plaintiff or another 
appropriate person is seeking protection. 

(2) Minor as a Defendant. Only the juvenile division of the superior court may issue 
a protective order against a person under 12 years of age. See A.R.S. §§ 13-
3602(B)(2) and 12-1809(B)(2). 

BENCH BOOK NOTE:  Minors as Defendants – In all protective order cases, where a 
minor is accused of wrongdoing, the petition must name the minor as the defendant, 
not the minor’s parent, guardian, or the person who has legal custody. 

When the minor is under 16 years old, service must be made upon the minor and a 
parent, guardian or the person who has legal custody. (ARCP 4.1(e)). 

Only the juvenile division of the superior court may issue a protective order against a 
defendant who is under 12 years old. (A.R.S. §§ 13-3602(B)(2), 12-1809(B)(2) and 12-
1810(B)(1)). 

RULE COMMENTS 

Rule 5(a)(3). Crime victims' rights arise upon the arrest or formal charging of a person 
who is alleged to be responsible for a criminal offense against a victim. See A.R.S. § 13-
4402(A). 

Rule 5(b)(1). A protective order must never be used as a way to modify, amend, affect, or 
diminish a parent’s rights to legal decision-making or parenting time as previously granted 
in a legal decision-making decree or a parenting time order from a court of competent 
jurisdiction, unless the judicial officer makes either of the findings listed in subparts (A) 
and (B) of this paragraph. Under the Violence Against Women Reauthorization Act of 
2013, foreign protective orders that include child custody or child support qualify for 
enforcement through the full faith and credit provision. See 18 U.S.C. § 2265 and 42 U.S.C. 
§ 13925(24)(B). 

Part IV. Access to Courts 

6. Court availability for protective orders 

(a) Court Hours. All municipal, justice, and superior courts must be available during 
normal operating hours to issue and enforce protective orders. For an Emergency 
Order of Protection after normal operating hours, see Rule 24. 
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(b) Access to the Court for Ex Parte Hearing. 

(1) A judicial officer must allow a victim advocate, if identified as such, to 
accompany the plaintiff during the ex parte hearing. 

(2) The presence of a minor child or children does not constitute grounds to deny a 
plaintiff access to the court for the purposes of requesting an ex parte protective 
order. 

(c) Where to File a Petition. A plaintiff may file a petition for a protective order with 
any municipal, justice, or superior court judicial officer, regardless of the parties’ 
residence. All limited and general jurisdiction courts must accept a person's request 
to file a petition for a protective order even if that particular court does not normally 
issue protective orders. 

(d) Designated Court. Courts located within a one-mile proximity may agree to 
designate a court for issuance of protective orders. If courts enter into such an 
agreement, the referring court must provide written or verbal information and 
directions regarding the designated court and, prior to referral, must ensure that the 
designated court is open to issue an order that day. If the designated court is not 
available to issue orders, the referring court must conduct the individual hearing 
with the plaintiff. 

(e) Courts with Part-time Judicial Officers. A court having only a part-time judicial 
officer must provide coverage for the court, or court staff must direct a person 
requesting a protective order to the appropriate court location after ensuring a 
judicial officer is available. 

7. Public access to case information 

For as long as a plaintiff has the ability by law to have a protective order served or unless 
otherwise ordered by the court, the court must not make publicly available any information 
regarding the filing for, contents of a petition for, or issuance of a protective order until 
proof of service of the protective order has been filed with the court. The court may share 
information about the protective order with the plaintiff, prosecutors, or law enforcement. 

8. Court security 

(a) Generally. At all stages of proceedings involving protective orders, the court must: 

(1) maintain appropriate security for the parties and court personnel; 
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(2) ensure that the parties are treated with fairness, respect, and dignity and are free 
from intimidation, harassment, or abuse during the court process; and 

(3) provide appropriate safeguards to minimize contact among the parties, their 
families, and witnesses. 

(b) Request for Security. The plaintiff may request the presence of a law enforcement 
or security officer, if available, in the courtroom during a hearing or for escort to or 
from the courtroom.  

9. Telephonic or video conference proceedings 

(a)  Grant of Permission. At the request of a party or a witness or on its own motion, 
the court may allow a party or a witness to testify at any evidentiary hearing or trial 
by telephone or video conference upon finding that:  

(1)  no substantial prejudice will be caused to either party by allowing telephonic 
or video conference testimony; and 

(2)  as to a party, the party is reasonably prevented from attending the hearing or 
trial;  

(3)  as to a witness, the witness is either reasonably prevented from attending or 
would be unduly inconvenienced by attending the hearing or trial; or  

(4) as to a party or a witness, attendance in person at the hearing or trial would be 
a burdensome expense. 

(b) Documents. Any documents a party wishes to introduce into evidence through a 
party or a witness appearing telephonically or by video conference must, where 
practicable, be provided in advance to the party or the witness. 

10. No limit on number of protective orders  

(a) No Limit on Requests. The number of times a plaintiff may request a protective 
order is not limited. 

(b) No Limit on Orders Granted. The number of protective orders that courts may 
grant to the same plaintiff is not limited by statute. 

(c) New Order Pending Expiration of Current Order. A plaintiff may a petition for 
another protective order if the plaintiff believes protection is still needed pending 
expiration of the current protective order. 
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11. Immigration status 

A protective order cannot be denied on the basis of immigration status. See 42 § U.S.C. 
1981(a). 

RULE COMMENT 

Immigrants and their children are entitled to the full protection of the law, including 
protective orders, regardless of status. Denial of a protective order based on national origin 
would be discriminatory and is prohibited by law. See 42 U.S.C. § 1981(a). 

12. Party addresses 

(a) Change of Address. Each party must report any change of address or telephone 
number to the court to permit notification of any scheduled hearing. If the plaintiff's 
address and telephone number are protected, any changes must also be protected. 

(b) Continuing Duty to Provide Current Address. Any person whose address is 
protected from disclosure has a continuing duty to provide the clerk of the court 
with a current and correct mailing address where the person can be served or 
notified. 

BENCH BOOK NOTE:  If the plaintiff requests, the address must be protected whether or 
not the court issues a protective order. But a plaintiff’s address information must be 
disclosed to the court, bearing in mind the provisions of Rule 20. 

The protected address is not subject to release or disclosure by the court or any form of 
public access without a court order and must be maintained in a separate document or 
automated database. Courts must develop policies and protocols to ensure a safeguard 
against the unauthorized release of these protected addresses. Courts should decide 
whether to use the Plaintiff’s Guide Sheet, Confidential Information Form, or another 
form as a request for confidential address protection. 

13. Forms 

(a) Mandated Forms. All courts and parties must use only those protective order 
forms adopted by the Arizona Supreme Court. Individual court identification 
information, including the name, address, and two assigned court identification 
numbers, must appear at the top of each form if indicated. 

(1) Courts may make margin changes and print only those provisions that apply to 
the issued order. The first page of every protective order must contain the 
information in the same format and location as the mandated form. 
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(2) Any other proposed alterations to or deviations from the approved forms, 
including text changes, must be submitted to the executive director of the 
Administrative Office of the Courts for approval prior to use. The executive 
director is authorized by Arizona Code of Judicial Administration (ACJA) § 5-
207 to approve or modify the forms in response to changes in state or federal 
laws or procedures and make necessary administrative amendments or 
corrections. 

(b) No Charge for Forms. Courts must provide, without charge, all protective order 
forms, including any form mandated by ACJA § 5-207. 

(c) Plaintiff’s Guide Sheet. The court must ensure that every plaintiff is given a copy 
of the Plaintiff’s Guide Sheet, together with a petition form. 

(d) Defendant’s Guide Sheet. When issuing a protective order, the court must ensure 
that a copy of the Defendant’s Guide Sheet is included with copies of the petition 
and the protective order for service on the defendant. 

BENCH BOOK NOTE:  Some of Arizona’s protective order forms have been translated 
into Arabic, Chinese, Vietnamese, and Spanish. These forms are for informational 
purposes and as an aid to persons with limited English proficiency. The translated forms 
are not official court filings. The translated forms are posted on the Arizona Judicial 
Branch website 
at http://www.azcourts.gov/domesticviolencelaw/TranslatedProtectiveOrderForms.asp
x. 

14. Filing and service fees 

(a) Notice to Parties. The court must provide notice to the parties of the following 
filing and service fees. See A.R.S. §§ 12-284, 12-1809, 12-1810, 12-2107, 22-281, 
and 22-404. 

(b) Filing Fees. 

(1) A court cannot charge a filing fee for: 

(A) a petition for an Order of Protection or an Injunction Against Harassment; 

(B) a request to modify an Order of Protection or an Injunction Against 
Harassment; 

(C) a request for a hearing for an Order of Protection, an Injunction Against 
Harassment, or an Injunction Against Workplace Harassment; or 
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(D)  a motion to dismiss an Order of Protection, an Injunction Against 
Harassment, or an Injunction Against Workplace Harassment. 

(2) A court may charge a filing fee for a petition for an Injunction Against 
Workplace Harassment pursuant to A.R.S. §§ 12-1810 and 12-284(A). 

(3) A court cannot charge a filing fee for a notice of appeal or an answer for an 
Order of Protection or an Injunction Against Harassment, but a party can be 
charged the cost of preparing the record. 

(4) A court may charge a fee for a notice of appeal of an Injunction Against 
Workplace Harassment pursuant to A.R.S. § 12-284(A). 

(c) Service Fees. 

(1) A service fee cannot be charged for: 

(A) an Order of Protection that is served by any court-contracted or law 
enforcement agency. See A.R.S. § 13-3602(D). 

(B) an Injunction Against Harassment—between parties in a dating 
relationship—that is served by any court-contracted or law enforcement 
agency. See A.R.S. § 12-1809(D). 

(2) For an Injunction Against Harassment—between parties not in a dating 
relationship—or an Injunction Against Workplace Harassment, the fee is 
determined by the serving agency. See A.R.S. §§ 12-1809(D) and 12-284(A). 

(d) Fee Deferrals and Waivers. 

(1) A judicial officer may defer or waive any of the fees listed above. See A.R.S. § 
12-302. A judicial officer cannot require the plaintiff to perform community 
service as a condition to the waiver or deferral of these fees. Any filing or 
service fees not waived may be assessed against the plaintiff. 

(2) A law enforcement agency or a constable cannot require advance payment of 
fees for service of process of an Injunction Against Harassment not involving a 
dating relationship. See A.R.S. § 12-1809(D). Court personnel cannot collect 
advance payment on behalf of the serving agency. 
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BENCH BOOK NOTE:  There should be no need for a plaintiff in a dating relationship to 
obtain an Injunction Against Harassment now that the relationship requirements for 
Orders of Protection have changed to include a “sexual or romantic relationship.” This 
rule has not been amended to reflect those changes. 

Under the Arizona Supreme Court procedures, fees listed above for petitions for OP/IAH 
are considered “limited circumstances” cases in which the court is granted discretion to 
initially waive, rather than defer, service fees. In these cases, a person seeking an 
injunction may establish eligibility for deferral by verbal avowal rather than by written 
application.  

RULE COMMENT 

For standards for fee deferrals and waivers, see ACJA § 5-206. 

15. Resource information  

Courts must make reasonable efforts to direct both parties to information on the Arizona 
Judicial Branch website regarding emergency and support services, approved domestic 
violence offender treatment programs, safety plans, and other resources. See A.R.S. § 13-
3602(D). 

Part V. Issuance of Protective Orders 

16. Commencement of proceedings 

A plaintiff must begin an action for a protective order by filing a verified petition with the 
clerk of the court. 

17. Priority for protective orders 

A judicial officer must expeditiously schedule an ex parte hearing for a protective order 
involving a threat to personal safety even if previously scheduled matters are interrupted. 

18. Record of hearings 

A judicial officer must cause all contested protective order hearings and, where practicable, 
all ex parte hearings to be recorded electronically or by a court reporter. An appeal from a 
contested hearing that was not electronically recorded or otherwise reported results 
automatically in a new hearing in the original trial court. 

19. Prior dismissed orders not considered 

A judicial officer must not consider the number of times a protective order has been 
dismissed as a basis for denying a request for protective relief. Each time a plaintiff 
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petitions for protective relief, the judicial officer must make an independent determination 
whether there is reasonable cause to issue a protective order under the applicable statute. 
See A.R.S. §§ 13-3602(E), 12-1809(E) and 12-1810(E). 

BENCH BOOK NOTE:  New request for an OP, IAH, or IAWH—When a protective order 
expires and the plaintiff desires to continue the relief granted in the protective order, 
the plaintiff must file a new verified petition. The JO must make an independent 
determination whether there is reasonable cause to believe the JO should issue the 
protective order. (A.R.S. §§ 13-3602(E),12-1809(E) and  12-1810). 

There is no statutory limit on the number of petitions for protective orders that a 
plaintiff may file. 

The plaintiff does not have to provide new evidence in the subsequent petition; the JO 
may review any other pleadings on file and any evidence offered by the plaintiff.  (A.R.S. 
§ 13-3602(E)). The JO may review the prior protective order file or any pleadings about 
the prior protective order presented by the plaintiff. 

The JO, in making the independent reasonable cause determination, may consider that 
the prior protective order has prevented the actions that supported the issuance of the 
prior protective order.  

20. Confidentiality of plaintiff's address 

(a) Protected Address. At an ex parte hearing, a judicial officer must ask whether the 
plaintiff's address should be protected from disclosure. The plaintiff's address must 
be protected if it is unknown to the defendant. If the plaintiff’s address is protected, 
the judicial officer must verify that it does not appear on the petition and the 
protective order and must avoid stating the address on the record. See A.R.S. § 13-
3602(C)(1). 

(b) Domestic Violence Shelter Address. A plaintiff who is staying in a domestic 
violence shelter cannot be asked to disclose the location of the shelter. But subject 
to Rule 12(b), the plaintiff must provide an alternate address to allow for court 
contact. See A.R.S. § 36-3009. 

(c) Address Confidentiality Program. A participant in the Address Confidentiality 
Program may ask the court to use the participant’s substitute address as the 
participant’s residential, work, or school address in court records pertaining to a 
protective order. See A.R.S. §§ 41-161 to 169. 

21. Other existing orders 

(a)  Duty to Inquire About Other Existing Protective Orders. Before issuing a 
protective order, a judicial officer must examine all available records and question 
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the plaintiff to determine whether any other protective order affecting the parties 
has been issued or served. 

(b) Pre-Issuance Hearing. Upon finding that the parties have an existing protective 
order between them, the judicial officer may schedule a pre-issuance hearing with 
notice to both parties, unless the judicial officer determines, after reviewing all 
available records and questioning the plaintiff, that failure to issue the ex parte 
protective order is likely to result in imminent danger to the plaintiff or a protected 
person.  

(c) Orders Affecting Family Law Matters. If a protective order conflicts with an 
existing legal decision-making order, the protective order controls until further 
order of a court. 

22. Mutual protective orders prohibited 

A judicial officer cannot:  

(1) grant a mutual protective order, which means a single order that restrains the 
conduct of both the plaintiff and the defendant; 

(2) issue a protective order that restricts the plaintiff’s conduct based on the plaintiff's 
own petition; or 

(3) issue two protective orders within the same case number. 

RULE COMMENT 

States that issue mutual protective orders may be at risk of losing federal funding. See 18 
U.S.C. § 2265. 

BENCH BOOK NOTE:  A protection order is a one-way order. It restrains the conduct of 
the defendant, not the actions of the plaintiff. A protective order should not direct the 
plaintiff to do anything, either affirmative or negative. For example, when there is a 
related family law case, an Order of Protection should not direct the plaintiff to request 
a hearing in Family Court to deal with parenting time issues. If an OP is issued that 
includes the children and affects the defendant’s parenting time, the defendant has the 
right to request a hearing in Family Court on the parenting time issues. The defendant 
also has a right to contest the Order of Protection and ask for a hearing on its merits. 

A protective order cannot be enforced against the plaintiff. If a protective order is issued 
on the plaintiff’s behalf and the plaintiff contacts the defendant, the plaintiff cannot be 
arrested or prosecuted for violating the order. While the plaintiff’s actions may appear 
to undermine the basis for the order, the plaintiff’s actions are not a violation of the 
order. The defendant has the right, in addition to requesting a contested hearing on the 
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merits, to seek a protective order on his or her own behalf against the plaintiff. Granting 
of an order on such a basis is not automatic. As always, good cause must be shown in 
order for the court to issue the order. 

23. Order of Protection  

(a) Individual Hearing. A judicial officer must conduct an individual hearing with 
each plaintiff who requests an Order of Protection. 

BENCH BOOK NOTE:  The judicial officer must hold a hearing with each plaintiff or third 
party who requests an Order of Protection. It is inappropriate for a judicial officer to sign 
an Order of Protection after merely reviewing the written petition. 

(b) Contents of Petition. In the petition, the plaintiff must: 

(1) allege each specific act of domestic violence that will be relied on at hearing, 
and 

(2) name each person the plaintiff believes should be protected by the order. 

(c) Petition Verification. A plaintiff must sign and swear or affirm to the truth of the 
petition before a judicial officer or another person authorized to administer an oath. 
If the plaintiff signs the petition outside the presence of the judicial officer or 
another authorized person, the judicial officer should ask the plaintiff, on the record, 
to affirm the truth of the allegations and the authenticity of the signature in the 
petition. 

(d) Petition Review. A judicial officer must review the petition, any other pleadings 
on file, and any other evidence offered by the plaintiff, including any evidence of 
harassment by electronic contact or communication. See A.R.S. § 13-3602(E). 

BENCH BOOK NOTE:  See Michaelson v. Garr, 323 P. 3d 1193 (Ariz. Ct. App. 2014). 

(e) Reasonable Cause Determination. 

(1) To grant an ex parte Order of Protection, a judicial officer must find reasonable 
cause to believe that the defendant may commit an act of domestic violence or 
has committed an act of domestic violence within the past year or within a 
longer period if the court finds good cause exists to consider a longer period. 
Periods when a defendant was absent from the state or incarcerated are excluded 
from the one-year calculation. See A.R.S. § 13-3602(E)-(F). 
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BENCH BOOK NOTE: A JO may grant protective orders either ex parte or after a hearing 
for the purpose of restraining a person from committing any of the following crimes of 
domestic violence. (A.R.S. § 13-3601(A)). 

 
• A.R.S. § 13-705 Dangerous crimes against children 
• A.R.S. § 13-1102 Negligent homicide 
• A.R.S. § 13-1103 Manslaughter 
• A.R.S. § 13-1104 Second degree murder 
• A.R.S. § 13-1105 First degree murder 
• A.R.S. § 13-1201 Endangerment 
• A.R.S. § 13-1202 Threatening or intimidating 
• A.R.S. § 13-1203 Assault 
• A.R.S. § 13-1204 Aggravated assault 
• A.R.S. § 13-1302 Custodial interference 
• A.R.S. § 13-1303 Unlawful imprisonment 
• A.R.S. § 13-1304 Kidnapping 
• A.R.S. § 13-1406 Sexual assault 
• A.R.S. § 13-1425 Unlawful distribution of images 
• A.R.S. § 13-1502 Criminal trespass, third degree 
• A.R.S. § 13-1503 Criminal trespass, second degree 
• A.R.S. § 13-1504 Criminal trespass, first degree 
• A.R.S. § 13-1602 Criminal damage 
• A.R.S. § 13-2810 Interfering with judicial proceedings 
• A.R.S. § 13-2904 Disorderly conduct (subsection A, paragraph 1,2, 3 or 6) 
• A.R.S. § 13-2910 Cruelty to animals (subsection A, paragraph 8 or 9) 
• A.R.S. § 13-2915 Preventing the Use of telephone in an emergency (subsection A(3)) 
• A.R.S. § 13-2916 Use of telephone to terrify, intimidate, threaten, harass, annoy or 

offend 
• A.R.S. § 13-2921 Harassment 
• A.R.S. § 13-2921.01 Aggravated harassment (See State v. Brown, 207 Ariz. 231 

(2004).) 
• A.R.S. § 13-2923 Stalking 
• A.R.S. § 13-3019 Surreptitiously photographing, videotaping, filming, or digitally 

recording a person 
• A.R.S. § 13-3601.02 Aggravated domestic violence 
• A.R.S. § 13-3623 Child or vulnerable adult abuse 

(2) A separate reasonable cause determination must be made as to the plaintiff 
individually and as to any other person listed in the petition, including any child 
with whom the defendant has a legal relationship. A separate reasonable cause 
determination is not required for a plaintiff’s child with whom the defendant 
has no legal relationship.  
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(f) Relationship Test. 

(1) A judicial officer must find that a specific relationship exists, either by statute, 
blood, or marriage, between the plaintiff and the defendant. See A.R.S. § 13-
3601(A). 

(2) Statutory relationships include: 

(A) persons who are residing or who have resided in the same household; 

(B) a victim and a defendant who have a child in common; 

(C)  a victim or a defendant who is pregnant by the other party;  

(D)  the victim is a child who resides or has resided in the same household as 
the defendant, and 

(i) is related by blood to a former spouse of the defendant, or 

(ii) is related by blood to a person who resides, or who has resided in the 
same household as the defendant; or 

(E) a victim and a defendant who currently share or previously shared a 
romantic or sexual relationship. In determining whether the relationship 
between the victim and the defendant is currently or was previously a 
romantic or sexual relationship, the court may consider the following 
factors: 

(i) the type of relationship; 

(ii) the length of the relationship; 

(iii) the frequency of the interaction between the victim and the defendant; 
and 

(iv)  if the relationship has terminated, the length of time since the 
termination. 

(3) Blood relationships include a victim related to the defendant or the defendant's 
spouse by blood or court order as a parent, grandparent, child, grandchild, 
brother, or sister. 

(4) Marriage relationships include: 
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(A) a victim and a defendant who are either married or who have been 
previously married, and 

(B) a victim who is related to the defendant or the defendant's spouse by 
marriage as a parent-in-law, grandparent-in-law, stepparent, step-
grandparent, stepchild, step-grandchild, brother-in-law, or sister-in-law. 

(5) The relationship test is also met when a plaintiff acts on behalf of a victim if 
any of the following apply: 

(A) the plaintiff is the parent, legal guardian, or person who has legal custody 
of a minor or an incapacitated person who is a victim, unless the court 
determines otherwise, or 

(B) the victim is either temporarily or permanently unable to request an order. 
See A.R.S. § 13-3602(A). 

(g) Additional Review for Limited Jurisdiction Courts. A court must ask the 
plaintiff whether a family law action is pending in the superior court and determine 
whether the court has jurisdiction pursuant to Rule 34. 

(h) Relief. When issuing an Order of Protection, ex parte or after a hearing, a judicial 
officer may: 

(1) prohibit the defendant from having any contact with the plaintiff or other 
protected persons, with any exceptions specified in the order. See A.R.S. § 13-
3602(G)(3). 

(2) grant the plaintiff exclusive use of the parties' residence if there is reasonable 
cause to believe that physical harm otherwise may result. See A.R.S. § 13-
3602(G)(2). A plaintiff who is not the owner of the residence may be granted 
exclusive use for a limited time. The defendant may be permitted to return one 
time, accompanied by law enforcement, to pick up personal belongings. At a 
contested hearing, a judicial officer may consider ownership of the parties' 
residence as a factor in continuing the order of exclusive use. 

BENCH BOOK NOTE:  See A.R.S. §33-1318. Enacted in 2007, this statute covers early 
lease termination by a tenant when the tenant is the victim of domestic violence. A 
tenant with a domestic violence protection order or copy of a police report with the 
tenant listed as a victim of domestic violence can terminate a lease agreement without 
penalties or future rent liability under certain circumstances. The statute also allows the 
tenant to ask a landlord to install new locks in certain circumstances. The person named 
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as the defendant in the protective order or criminal case may be civilly liable for the 
landlord’s economic losses from the early lease termination. 

(3) order the defendant not to go on or near the residence, place of employment, or 
school of the plaintiff or other protected persons. Other specifically designated 
locations may be included in the order. If the defendant does not know the 
address of these additional places, a judicial officer may, at the plaintiff’s 
request, protect the additional addresses. See A.R.S. § 13-3602(G)(3). 

(4) grant the plaintiff the exclusive care, custody, or control of any animal that is 
owned, possessed, leased, kept, or held by the plaintiff, the defendant, or a 
minor child residing in the residence or household of the plaintiff or the 
defendant and order the defendant to stay away from the animal and forbid the 
defendant from taking, transferring, encumbering, concealing, committing an 
act of cruelty or neglect in violation of A.R.S. § 13-2910, or otherwise disposing 
of the animal. See A.R.S. § 13-3602(G)(7). 

BENCH BOOK NOTE: The Plaintiff’s Guide Sheet notifies plaintiffs of their right to 
request such relief when applying for Orders of Protection. 

(5) grant relief that is necessary for the protection of the plaintiff and other 
specifically designated persons and proper under the circumstances. See A.R.S. 
§ 13-3602(G)(6). 

BENCH BOOK NOTE: See Savord v. Morton, 235 Ariz. 256, 330 P.3d 1013 (Ariz. Ct. App. 1 
2014), in which the Court of Appeals affirmed that a judicial officer must make a finding 
of “credible threat” before ordering a defendant not to possess firearms in an Order of 
Protection. However, the Brady notice referred to in the opinion does not apply to this 
finding but rather to the federal prohibited possessor status. See Section III, Chapter 2, 
for a full discussion of the distinctions between the status and requirements of state and 
federal prohibited possessor laws. 

(i) Firearms 

(1) When issuing an Order of Protection, ex parte or after a hearing, the judicial 
officer must ask the plaintiff about the defendant's use of or access to firearms 
to determine whether the defendant poses a credible threat to the physical safety 
of the plaintiff or other protected persons.  

(2) Upon finding that the defendant is a credible threat to the physical safety of the 
plaintiff or other protected persons, the judicial officer may, for the duration of 
the Order of Protection: 
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(A) prohibit the defendant from possessing, purchasing, or receiving firearms; 
and 

(B) order the defendant, immediately after service of the Order of Protection, to 
transfer any firearm owned or possessed, to the appropriate law 
enforcement agency. See A.R.S. § 13-3602(G)(4). 

(3) A plaintiff reporting violations of the order to transfer firearms must be referred 
to the appropriate law enforcement agency. 

(j) Effectiveness. An Order of Protection takes effect when it is served. See A.R.S. § 
13-3602(K). 

(k) Denial of Request or Setting of Pre-Issuance Hearing. If after the ex parte 
hearing the judicial officer has insufficient information on which to issue an order, 
the judicial officer may either deny the request or set a hearing within 10 days and 
provide reasonable notice to the defendant. The judicial officer must document 
denial of any request. See A.R.S. § 13-3602(F). 

BENCH BOOK NOTE:  If the petition does not support the issuance of an OP (if the 
relationship is found not to qualify), it may still support an IAH (if there is more than one 
act of harassment). The judicial officer could make that finding on the record and issue 
an IAH when appropriate. One example that comes to mind is when the judicial officer 
must decide whether a relationship was or is romantic or sexual, based on the factors in 
Rule 6(C)(3)(b)(2)(e). If the judge finds that the relationship does not qualify after 
considering those factors, an IAH may still be appropriate. 

RULE COMMENTS 

Rule 23(e). Significant or repetitive acts of domestic violence by the defendant that posed 
a grave danger to the plaintiff or protected persons may present good cause to consider 
time periods beyond the one year. 

Rule 23(h)(2)-(3). If the residence is included in the no-contact provision of an Order of 
Protection, an apartment number must not be listed. By listing the address and location 
without the apartment number, the defendant is prohibited from being on the premises, 
including the parking lot. 

Rule 23(i). The appropriate law enforcement agency referenced in subpart (2)(B) is 
generally the police department or the sheriff's office with jurisdiction over the location of 
the defendant or the firearm. 
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24. Emergency Order of Protection 

(a) Authority to Issue an Emergency Order of Protection. 

(1) In a county having a population of 150,000 or more, the presiding judge of the 
superior court in that county must make available on a rotating basis a judge, a 
justice of the peace, a magistrate, or a commissioner to issue an Emergency 
Order of Protection by telephone during hours that the courts are closed. See 
A.R.S. § 13-3624(A). 

(2) In a county having a population of less than 150,000, a judge, a justice of the 
peace, a magistrate, or a commissioner may issue an Emergency Order of 
Protection by telephone. See A.R.S. § 13-3624(B). 

(b) Issuance. A judicial officer may issue an order in writing or orally: 

(1) if a law enforcement officer has reasonable grounds to believe that a person is 
in immediate and present danger of domestic violence based on an allegation of 
a recent incident of actual domestic violence, or 

(2) at the plaintiff’s request upon finding that the plaintiff’s life or health is in 
imminent danger. See A.R.S. §§ 13-3624(C) and (F). 

(3) The availability of an Emergency Order of Protection is not affected by either 
party leaving the residence. See A.R.S. § 13-3624(G). 

(c) Relief. When issuing an Emergency Order of Protection, a judicial officer may: 

(1) enjoin the defendant from committing an act of domestic violence; 

(2) grant one party exclusive use and possession of the parties' residence if there is 
reasonable cause to believe that physical harm may otherwise result; 

(3) restrain the defendant from contacting the plaintiff or other specifically 
designated persons and coming near the residence, place of employment, or 
school of the plaintiff or other designated persons, if there is reasonable cause 
to believe that physical harm may otherwise result; or 

(4) prohibit the defendant from possessing or purchasing a firearm for the duration 
of the order, after finding that the defendant may inflict bodily injury or death 
on the plaintiff. See A.R.S. § 13-3624(D). 
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(d) Service. 

(1) A law enforcement officer who receives verbal authorization for an Emergency 
Order of Protection is required to: 

(A)  complete and sign the emergency order as instructed by the judicial officer;  

(B) give a copy of the Emergency Order of Protection to the plaintiff or an 
appropriate third party; 

(C) arrange for service upon the defendant; and  

(D) file a certificate of service with the court and verbally notify the sheriff's 
office that a judicial officer has issued an Emergency Order of Protection. 
See A.R.S. § 13-3624(F). 

(e) Duration. An emergency order expires at the close of the next judicial business 
day following the day of issuance, unless the court extends it. See A.R.S. § 13-
3624(E). The plaintiff may file a petition for an Order of Protection on the next 
judicial business day. 

RULE COMMENT 

Regardless of the authorizing judicial officer’s jurisdiction, the judicial officer may issue 
an Emergency Order of Protection using the superior court name and case number. Statute 
requires the law enforcement agency to file the Emergency Order of Protection and proof 
of service in superior court. 

25. Injunction Against Harassment 

(a) Individual Hearing. The judicial officer must conduct an individual hearing with 
each plaintiff who requests an Injunction Against Harassment. 

(b) Contents of Petition. The petition must allege a series of specific acts of 
harassment and the dates of occurrence. A series of acts means at least two events. 
See A.R.S. § 12-1809(C) and (S). 

BENCH BOOK NOTE: “Harassment” for an IAH (not for an IAWH) means “a series of acts 
over any period of time that is directed at a specific person and that would cause a 
reasonable person to be seriously alarmed, annoyed, or harassed and the conduct in 
fact seriously alarms, annoys, or harasses the person and serves no legitimate purpose.” 
(A.R.S. § 12-1809(R)). 

2016 – DVPOBB      Page 97 
 
  

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=AZ+ST+s+12-1809%28R%29&sp=AZWendell-1001


 

As of July 2011, the definition of harassment was expanded to include “unlawful 
picketing, trespassory assembly, unlawful mass assembly, concerted interference with 
lawful exercise of business activity, and engaging in a secondary boycott as defined in 
A.R.S. § 23-1321 and defamation in violation of A.R.S. § 23-1325.” 

This raises the issue of whether a judge would first have to make a determination that 
these specific acts had occurred before issuing an ex parte order. This might require an 
actual hearing on whether something met the definition of defamation under the law, 
for example. In addition, it appears that under A.R.S. § 12-1809, there would still have to 
be a series of these particular acts before an order could be issued. There may be legal 
challenges to this section, so make sure you consult the most up to date statute before 
ruling on these issues. See State v. Brown, 207 Ariz. 231, 85 P3d. 109 (Ariz. Ct. App. 
2004), for a discussion of the Arizona criminal harassment statute and First Amendment 
issues.  

(c) Petition Verification. A plaintiff must sign and swear or affirm to the truth of the 
petition before a judicial officer or other person authorized to administer an oath. If 
the plaintiff signs the petition outside the presence of the judicial officer or another 
authorized person, the judicial officer should ask the plaintiff, on the record, to 
affirm the truth of the allegations and the authenticity of the signature in the 
petition. 

(d) Petition Review. A judicial officer must review the petition, any other pleadings 
on file, and any evidence offered by the plaintiff, including any evidence of 
harassment by electronic contact or communication. 

(e) Findings Required. 

(1) The judicial officer must issue an Injunction Against Harassment upon finding:  

(A) reasonable evidence that the defendant has committed a series of acts of 
harassment against the plaintiff during the year preceding the filing; or  

(B) that good cause exists to believe that great or irreparable harm would result 
to the plaintiff if the injunction is not granted before the defendant or the 
defendant's attorney can be heard in opposition and specific facts attesting 
to the plaintiff's efforts to give notice to the defendant or reasons supporting 
the plaintiff's claim that notice should not be given. See A.R.S. § 12-
1809(E). 

(f) Relief. When issuing an Injunction Against Harassment, ex parte or after a hearing, 
a judicial officer may: 
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(1) prohibit all contact with the plaintiff or other protected persons, except as 
otherwise specifically ordered in writing by the court. See A.R.S. § 12-
1809(F)(2). 

(2) prohibit the defendant from going near the residence, place of employment, or 
school of the plaintiff or other protected persons. The judicial officer may 
include other specifically designated locations in the Injunction Against 
Harassment. See A.R.S. § 12-1809(F)(2). 

(3) grant relief that is necessary for the protection of the plaintiff and other 
specifically designated persons and that is proper under the circumstances. See 
A.R.S. § 12-1809(F)(3). 

(g) Firearms. The judicial officer must ask the plaintiff about the defendant's use of or 
access to firearms. If necessary to protect the plaintiff or any other specifically 
designated person, the judicial officer may prohibit the defendant from possessing, 
purchasing, or receiving firearms for the duration of the order. 

(h) Denial of Request or Setting of Pre-Issuance Hearing. If after the ex parte 
hearing the judicial officer has insufficient information on which to issue an order, 
the judicial officer may either deny the request or set a hearing within 10 days and 
provide reasonable notice to the defendant. The judicial officer must document 
denial of any request. See A.R.S. § 12-1809(E).  

BENCH BOOK NOTE:  See Lafaro v. Cahill  203 Ariz. 483 (2002) for a good discussion of  
IAHs and the First Amendment right to free speech 

RULE COMMENT 

There is no statutory provision regarding an Injunction Against Harassment that would 
prohibit issuance by a limited jurisdiction court when a family law action is pending in 
superior court. 

26. Injunction Against Workplace Harassment 

(a) Individual Hearing. A judicial officer must hold an individual hearing with each 
plaintiff—an employer or an authorized agent of the employer—who requests an 
Injunction Against Workplace Harassment. 

(b) Contents of Petition. The petition must allege at least one act of harassment and 
the dates of occurrence. See A.R.S. § 12-1810(C)(3). 
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(c) Petition Verification. The plaintiff must sign and swear or affirm to the truth of 
the petition before a judicial officer or another person authorized to administer an 
oath. If the plaintiff signs the petition outside the presence of the judicial officer or 
another authorized person, the judicial officer should ask the plaintiff, on the record, 
to affirm the truth of the allegations and the authenticity of the signature in the 
petition. 

(d) Petition Review. A judicial officer must review the petition, any other pleadings 
on file, and any evidence offered by the plaintiff. See A.R.S. § 12-1810(E). 

(e) Findings Required. 

(1) The judicial officer must issue an Injunction Against Workplace Harassment 
upon finding: 

(A) reasonable evidence of workplace harassment by the defendant during the 
year preceding the filing; or  

(B) that good cause exists to believe that great or irreparable harm would result 
to the plaintiff or to another person who enters the plaintiff’s property or 
who is performing official work duties if the injunction is not granted before 
the defendant or the defendant's attorney can be heard in opposition and 
upon finding specific facts attesting to the plaintiff’s efforts to give notice 
to the defendant or reasons supporting the plaintiff’s claim that notice 
should not be given. 

(f) Relief. When issuing an Injunction Against Workplace Harassment, ex parte or 
after a hearing, a judicial officer may: 

(1) restrain the defendant from coming near the employer’s property or place of 
business and restrain the defendant from contacting the employer or other 
person while that person is on or at the employer’s property or place of business 
or is performing official work duties. See A.R.S. § 12-1810(F)(1). 

(2) grant relief that is necessary for the protection of the plaintiff, employees, or 
other persons who enter the employer's property and that is proper under the 
circumstances. See A.R.S. § 12-1810(F)(2). 

(g) Denial of Petition or Setting of Pre-Issuance Hearing. If after the ex parte 
hearing the judicial officer has insufficient information on which to issue an order, 
the judicial officer may either deny the request or set a hearing within 10 days and 
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provide reasonable notice to the defendant. The judicial officer must document 
denial of any request. 

BENCH BOOK NOTE: "Employer" means an individual, partnership, association or 
corporation or a person or group of persons who act, directly or indirectly, on behalf of 
or in the interest of an employer and with the consent of the employer. Employer 
includes this state, a political subdivision of this state and any school district or other 
special district. A.R.S. 12-1810(R)(1). 

“Harassment" means a single threat or act of physical harm or damage or a series of acts 
over any period of time that would cause a reasonable person to be seriously alarmed 
or annoyed. A.R.S. § 12-1810(R)(2)  

As of July 2011, the definition of workplace harassment was expanded to include: 
“unlawful picketing, trespassory assembly, unlawful mass assembly, concerted 
interference with lawful exercise of business activity, and engaging in a secondary 
boycott as defined in A.R.S. § 23-1321 and defamation in violation of A.R.S. § 23-1325.” 

This raises the issue of whether a judge would first have to make a determination that 
these specific acts had occurred before issuing an ex parte order. This might require an 
actual hearing on whether something met the definition of defamation under the law 
for example. There may be legal challenges to this section, so make sure you consult the 
most up to date statute before ruling on these issues. 

RULE COMMENT 

There is no statutory provision regarding an Injunction Against Workplace Harassment 
that would prohibit issuance by a limited jurisdiction court when a family law action is 
pending in superior court. 

27. Cross petitions 

(a) Separate Orders. Where each party has separately petitioned a court for a 
protective order, a judicial officer may grant separate protective orders upon finding 
that each petitioning party is entitled to protection and has requested appropriate 
relief. The judicial officer should make reasonable effort to ensure that no 
conflicting relief is granted.  

(b) Hearing on Separate Petitions. If opposing parties file separate petitions for 
protective orders, the judicial officer may: 

(1) hear each petition at separate ex parte hearings, or  

(2) set a joint hearing on both cases. 
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(c) Case Numbers. The cross petition may be assigned a new case number or a case 
number associated with a pending family law case in superior court. But if a court 
assigns the same number to a family law and a protective order case, the court 
cannot allow remote electronic access to any case information regarding the 
registration, filing of a petition for, or issuance of the protective order, if such 
publication would be likely to reveal to the general public the identity or location 
of the party protected by the order. See Rule 123(g)(1)(E)(ii) and (iii), Rules of the 
Supreme Court. See also 18 U.S.C. § 2265(d)(3). 

28. Conflicting orders 

(a) Effectiveness of Conflicting Orders. When two parties have obtained conflicting 
protective orders, both orders must be given full force and effect, regardless of 
whether the orders were issued by courts of limited or general jurisdiction. 

(b) Hearing on Conflicting Orders. If two judicial officers have issued protective 
orders that involve the same parties and grant conflicting relief, the orders must be 
set for hearing within five court business days after discovery of the conflict. The 
judicial officers who issued the conflicting orders must consult with each other and 
assign the cases to one jurisdiction to resolve the parts that conflict. Between two 
limited jurisdiction orders, it is presumed that the court where the first petition was 
filed will conduct the hearings to resolve the conflicting orders. In all other cases, 
the conflicting orders must be heard in superior court. See A.R.S. § 13-3602(H). 

29. Alternative dispute resolution 

(a) Prohibition on Mediation of an Order of Protection. Parties to an Order of 
Protection cannot be referred to alternative dispute resolution (ADR) regarding the 
Order of Protection. But see Rule 67(B)(3), Arizona Rules of Family Law 
Procedure, regarding mediation of parenting time or legal decision-making when 
an Order of Protection is in effect. 

(b) Mediation of a Harassment Injunction. If the court determines that an ADR 
process is appropriate for a harassment injunction case, the court may refer the case 
to ADR. 

(c) Notification Regarding Nonparticipation in ADR. Before beginning ADR, each 
party must be notified in writing or orally in open court of the ability to decline to 
participate in ADR. Neither party can be required to appear for ADR pending 
determination of this matter. 
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RULE COMMENT 

Matters other than family or domestic violence may be appropriate for alternative dispute 
resolution. These controversies should be considered separately from domestic and family 
violence issues. 

Domestic violence matters may impact alternative dispute resolution, and it is important 
for domestic violence victims to have an opt-out prerogative. The Mediation and Domestic 
Violence Policy adopted by the American Bar Association House of Delegates in July 2000 
states: “RESOLVED, That the American Bar Association recommends that court-
mandated mediation include an opt-out prerogative in any action in which one party has 
perpetrated domestic violence upon the other party.” 

30. Offender treatment programs 

(a) When Offender Treatment May Be Ordered. After a hearing of which the 
defendant had notice and in which the defendant had an opportunity to participate, 
a judicial officer may order the defendant to complete a domestic violence offender 
treatment program that is approved by the department of health services or a 
probation department or any other program deemed appropriate by the court. See 
A.R.S. § 13-3602(G)(5). 

(b) Noncompliance with Offender Treatment. If a judicial officer becomes aware 
that a defendant has failed to comply with an order to complete a domestic violence 
offender treatment program, the judicial officer may refer the matter to an 
appropriate law enforcement agency. A superior court judicial officer may also set 
the matter for an Order to Show Cause hearing. See A.R.S. § 13-3602(N). 

RULE COMMENT 

Anger management programs and couple's counseling are not substitutes for domestic 
violence offender treatment programs. A list of approved facilities that provide 
misdemeanor domestic violence treatment programs can be obtained from the Arizona 
Department of Health Services, Division of Licensing Services, Office of Behavioral 
Health Licensing. The list of DHS-approved providers is also published on the Arizona 
Judicial Branch website. 

Part VI. Service and Registration 

31. Service of protective orders 
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(a) Who Can Effect Service. A protective order can be served only by a person 
authorized by Rule 4(d), Arizona Rules of Civil Procedure, A.R.S. §§ 13-3602(R), 
12-1809(R), or 12-1810(R) or as otherwise provided in this rule.  

(b) Expiration of an Unserved Order. A protective order expires if it is not served on 
the defendant, together with a copy of the petition, within one year from the date 
the judicial officer signs the protective order. See A.R.S. §§ 13-3602(K), 12-
1809(J) and 12-1810(I). 

(c) Certification Not Required. There is no requirement that the copy of the order 
served on the defendant be certified. 

(d) Service of a Modified Order. The service and registration requirements applicable 
to the original protective order also apply to a modified protective order.  

(e) Acceptance of Service. A defendant may sign an acceptance of service form, 
which has the same effect as service. If the defendant refuses to sign an acceptance 
of service form, the judicial officer may have the defendant served in open court. 
In superior court, the minute entry must reflect the method of service that was used.  

(f) Service in Court. If the defendant is present in court and refuses to sign an 
acceptance of service form, the judicial officer must have the defendant served in 
open court by a person specially appointed by the court. A judicial appointment to 
effectuate service may be granted freely, is valid only for the service of the 
protective order or modification entered in the cause, and does not constitute an 
appointment as a registered private process server. A specially appointed person 
directed to serve such process must be a court employee who is at least 21years old 
and cannot be a party, an attorney, or the employee of an attorney in the action 
whose process is being served. If such an appointment is entered on the record, a 
signed order is not required provided a minute entry reflects the special 
appointment and the nature of service. 

(g) Service at the Scene. If a defendant is physically present with the plaintiff and has 
not yet been served, a peace officer may be summoned to the scene and may use 
the plaintiff's copy of the protective order to effect service on the defendant. 

(h) Filing the Proof of Service. The original proof of service must be promptly filed 
with the clerk of the issuing court. If mailed, proof of service must be postmarked 
no later than the end of the seventh court business day after the date of service. 
Proof of service may be submitted by facsimile, provided the original proof of 
service is promptly filed with the court. See A.R.S. §§ 13-3602(M), 12-1809(L) 
and 12-1810(K). 
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(i) Effective Date. An initial protective order takes effect when the defendant is served 
with a copy of the order and the petition, and it expires one year from the date it is 
served. A modified order takes effect upon service but expires one year after service 
of the initial order. 

BENCH BOOK NOTE:  Arizona law contains no authority for a judicial officer to direct 
that an Order of Protection or an Injunction Against Harassment expire any earlier than 
one year from the date of service on defendant. For example, a JO cannot issue an order 
protecting the plaintiff and the parties’ minor children but then direct that “the order 
prohibiting contact with the minor children shall expire in 30 days.” There also is no 
authority for issuing a “conditional” order (e.g., “The order prohibiting with the minor 
children shall expire in 30 days unless Plaintiff or Defendant files a petition for 
custody.”). 

RULE COMMENT 

The defendant must be personally served because 1) personal service on the defendant 
satisfies the criminal notice requirement if a violation of the protective order is prosecuted 
under criminal statutes, and 2) unless the affidavit of service, acceptance of service, or 
return of service shows personal service on the defendant, many sheriffs' offices, which are 
the holders of record, will not accept a protective order for entry into protective order 
databases. 

32. Registration of protective order and proof of service 

(a) Notification to Sheriff. Each issuing court must, within 24 hours of receipt of proof 
of service, forward a copy of the protective order and proof of service to the sheriff's 
office in the county in which the protective order was issued for registration by the 
sheriff. See A.R.S. §§ 13-3602(M), 12-1809(L) and 12-1810(K). 

(b) Central Repository. Each county sheriff is required to maintain a central 
repository so the existence and validity of protective orders may be verified. See 
A.R.S. §§ 13-3602(M), 12-1809(L) and 12-1810(K). 

(c) Notice of Modified or Dismissed Order. Within 24 hours after entry, the court 
must send notice of modification or dismissal of a protective order to the sheriff in 
the county where the original protective order is registered. The modification or 
dismissal order must be in writing and sent electronically via facsimile or e-mail, 
not by telephone, to the sheriff. 

(d) Validity. A protective order, whether or not registered, is a valid court order one 
year from the date of service. 
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BENCH BOOK NOTE:  Arizona’s Full Faith and Credit Statute:  (A.R.S. § 13-3602(S). A valid 
protective order that is related to domestic or family violence and that is issued by a court 
in another state, a court of a United States territory or a tribal court shall be accorded full 
faith and credit and shall be enforced as if it were issued in this State for as long as the 
order is effective in the issuing jurisdiction. 

Reciprocity for Protective Orders. The full faith and credit provision of the Violence 
Against Women Act (codified at Title 18 U.S.C. § 2265), in combination with its 
definitions section (Title 18U.S.C. § 2266), directs states and tribal courts to enforce 
valid civil and criminal protective orders issued by foreign State and tribal courts as 
though issued in the enforcing State or Indian country.   See Chapter 13 for more 
information. 

33. Notification of transferred protective order 

A court that transfers a protective order to another court must, within 24 hours, notify its 
sheriff's office in writing of the transfer and update information in its case management 
system. 

Part VII. Family Law Cases 

34. Jurisdiction 

(a) Superior Court Jurisdiction. The superior court has exclusive jurisdiction to issue 
a protective order when a family law action is pending between the parties. A 
limited jurisdiction court must refer a plaintiff who has a pending family law action 
to the superior court. An action is pending if either: 

(1) an action has begun but no final judgment, decree, or order has been entered, 
or 

(2) a post-decree proceeding has begun but no final order determining that 
proceeding has been entered. See A.R.S. § 13-3602(P). 

(b) Limitation on Limited Jurisdiction Courts. A limited jurisdiction court cannot 
issue a protective order if the plaintiff’s petition or other evidence reveal that an 
action for maternity, paternity, annulment, legal decision-making and parenting 
time, dissolution of marriage, or legal separation is pending in an Arizona superior 
court. Nevertheless, if a limited jurisdiction court does issue a protective order 
when an action for maternity, paternity, annulment, legal decision-making, legal 
separation, or dissolution of marriage is pending in superior court, the order is valid 
and effective. See A.R.S. § 13-3602(P). 
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BENCH BOOK NOTE:  See In the Matter of Michael Isler, 233 Ariz. 534, 315 P.3d 711 (Ariz. 
2014) 

(c) Transfer to Superior Court. If, after issuance of a protective order, a limited 
jurisdiction court is notified in writing or verifies that a family law action is 
pending, the court must promptly transfer all documents relating to the protective 
order to the superior court. 

(1) Within 24 hours of notification, all papers, together with a certified copy of 
docket entries or other records, must be transferred to the superior court where 
the action is pending. Proof of service that arrives after the protective order has 
been transferred to the superior court must be sent to the superior court 
immediately. 

(2) Despite this transfer requirement, unless prohibited by a superior court order, a 
limited jurisdiction court may hold a hearing on all matters relating to an ex 
parte protective order if the hearing was requested before the court received 
written notice of the pending superior court action. 

(3) If a hearing has been requested in a transferred case, the superior court must 
hold the hearing within five days if exclusive use of the residence is involved 
and within 10 days for all other cases. This time period begins on the date the 
transferred protective order is filed with the superior court. 

35. Legal decision-making and parenting time 

(a) Provisions for Legal Decision-Making and Parenting Time. Except as otherwise 
provided in this rule, a protective order cannot contain provisions regarding legal 
decision-making or parenting time issues. Legal issues such as maternity, paternity, 
child support, legal decision-making, parenting time, dissolution of marriage, or 
legal separation may be addressed only by the superior court in a separate action 
under A.R.S. Title 25. 

(b) Contact Between a Child and a Defendant Who Have a Legal Relationship. 
Before granting a protective order prohibiting contact with a child with whom the 
defendant has a legal relationship, the judicial officer must consider: 

(1) whether the child may be harmed if the defendant is permitted to maintain 
contact with the child, and 

(2) whether the child may be endangered if there is contact outside the presence of 
the plaintiff. 
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(c) Provisions for Parenting Time and Child Exchanges. 

(1) A limited jurisdiction court that issues an order prohibiting contact with the 
plaintiff cannot include exceptions that allow the defendant to come near or 
contact the plaintiff in person for legal decision-making or parenting time with 
a child. A limited jurisdiction court may allow contact by mail or e-mail to 
arrange parenting time and may provide for child exchanges under 
circumstances not involving contact with the plaintiff in person. 

(2) A superior court judicial officer may issue a protective order or modify an 
existing protective order that includes an exception allowing the defendant to 
come near or contact the plaintiff in person to implement a legal decision-
making or a parenting time order after considering the following factors and 
making specific findings on the record: 

(A) feasible alternatives regarding contact to carry out the legal decision-
making or parenting time order, such as exchanges at a protected setting, a 
public facility or other safe haven, or through a third person; 

(B) the parties’ wishes; 

(C) each party's history of domestic violence; 

(D) the safety of the parties and the child; 

(E) each party’s behavioral health; and 

(F) reports and recommendations of behavioral health professionals. 

(d) Modification of an Existing Protective Order. Any change made by a superior 
court judicial officer to an existing protective order must be included in a modified 
protective order. Each change must be set forth in the modified protective order 
with sufficient detail to assure understanding and compliance by the parties and 
ease of enforcement by law enforcement officers. The superior court judicial officer 
must obtain an acceptance of service signed by the defendant if the parties are 
present at the time the modification is made. If the defendant refuses to sign an 
acceptance of service, the judicial officer must have the defendant served in open 
court in accordance with Rule 31. 

BENCH BOOK NOTE: See Courtney v. Foster ex rel. County of Maricopa, 334 P.3d 1272, 
235 Ariz. 613 (Ariz. Ct. App. 2014) , where the Court of Appeals confirmed that a 
superior court has the jurisdiction to modify a protective order issued and transferred 
by a limited jurisdiction court. 
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(e) Active Legal Decision-Making Order. When a family law action is not pending 
but there is an active legal decision-making order issued by an Arizona court that 
involves a child of the defendant, a limited jurisdiction court may issue an ex parte 
protective order but then must transfer the matter to the superior court in accordance 
with procedures set forth in Rule 34. 

RULE COMMENT 

When a Title 25 action is pending, family law judicial officers should refer to the options 
in A.R.S. § 25-403.03(F), including supervised exchanges for parenting time, when a 
protective order is in effect. 

Part VIII. Contested Protective Order Hearings 

36. Admissible evidence 

(a) Relevant Evidence and Exclusions. Relevant evidence is admissible provided, 
however, that the court must exclude evidence if its probative value is outweighed 
by a danger of one or more of the following:  unfair prejudice, confusing the issues, 
undue delay, wasting time, needlessly presenting cumulative evidence, or lack of 
reliability. 

(b) Reports, Documents, or Forms as Evidence. Any report, document, or 
standardized form required to be submitted to a court may be considered as 
evidence if either filed with the court or admitted into evidence by the court. 

RULE COMMENT 

Rule 36(a). This rule is intended to give the court broad discretion in determining whether 
proffered evidence is admissible in any individual protective order hearing. The language 
of Rule 36(a) has been amended to adopt the standard used in Rule 2(B)(2) of the Arizona 
Rules of Family Law Procedure, except the “or failure to adequately and timely disclose 
same,” given Rule 37 provides that disclosure requirements generally “do not apply to 
hearings on Orders of Protection, Injunctions Against Harassment and Injunctions Against 
Workplace Harassment.” These changes are intended to adopt the same standard for 
admissible evidence in cases governed by the Arizona Rules of Protective Order Procedure 
that is used in cases governed by the Arizona Rules of Family Law Procedure when strict 
compliance with the Arizona Rules of Evidence is not demanded.  

Rule 36(b). This rule allows the court to consider as evidence at any stage of the 
proceedings any report or document ordered or required by the court to be submitted to the 
court, such as drug testing results and reports from offender treatment programs, custody 
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evaluators, conciliation services, family law masters, parenting coordinators, and other 
court-appointed experts. 

37. Disclosure 

The disclosure requirements in Rule 26.1, Arizona Rules of Civil Procedure, and Rules 49 
and 50, Arizona Rules of Family Law Procedure, do not apply to hearings on Orders of 
Protection, Injunctions Against Harassment, and Injunctions Against Workplace 
Harassment, unless otherwise specifically ordered by the court. 

BENCH BOOK NOTE: When determining what evidence is admissible, a judicial officer 
should be cautious in allowing evidence on acts and behavior not alleged in the original 
petition. In Savord v. Morton, 235 Ariz. 256, 330 P.3d 1013 (Ariz. Ct. App. 1 2014), the 
Court of Appeals found that the defendant in a protective order hearing had been 
deprived of due process because the trial court allowed the plaintiff to testify about 
matters beyond the scope of the original petition. The court suggested “the better 
practice would be to sustain the objection and thereby limit the scope of the hearing to 
the allegations of the petition, or to allow [Plaintiff] to amend her petition and 
reschedule the hearing, thereby giving [Defendant] the opportunity to appropriately 
prepare for the new allegations.” 

38. Contested hearing procedures 

(a) Requesting a Hearing. At any time while a protective order or a modified 
protective order is in effect, a defendant may request one hearing in writing. See 
A.R.S. §§ 13-3602(I), 12-1809(H), 12-1810(G). 

(b) Scheduling the Hearing. A judicial officer must hold the hearing at the earliest 
possible time. 

(1) If an Order of Protection grants exclusive use of the residence, a judicial officer 
must hold a hearing within five court business days of the request. 

(2) For all other protective orders, a judicial officer must hold a hearing within 10 
court business days of the request unless the judicial officer finds good cause to 
continue the hearing for a longer period of time. 

(c) Notice of Hearing. The court must notify the plaintiff of the hearing. There is no 
statutory requirement for personal service of the hearing notice. 

(d) Court Security Measures. The court must take reasonable measures to ensure that 
the parties and any witnesses at the hearing are not subject to harassment or 
intimidation in the courthouse or on adjoining property. For each hearing, the 
judicial officer must determine whether there is a need to have a law enforcement 
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officer or a security officer present to help ensure the hearing is orderly or to 
provide escort for either party. The court may direct the defendant to remain in the 
courtroom for a period of time after the plaintiff is excused. 

(e) Parties' Right to Be Heard. The judicial officer must ensure that both parties have 
an opportunity to be heard, to present evidence, and to call and examine and cross-
examine witnesses. 

BENCH BOOK NOTE:  At the beginning of a hearing, especially when attorneys are not 
present, a JO should explain the hearing process to the parties and should determine, by 
questioning the parties, what issues the JO will decide at the hearing.

BENCH BOOK NOTE:  See Section III, Chapter 5, for Scripts and Checklists. 

(f) Oath or Affirmation. The court must administer an oath or affirmation to all 
parties and witnesses at all hearings. 

(g) Standard of Proof. For a protective order to remain in effect as originally issued 
or as modified at a hearing, the plaintiff must prove the case by a preponderance of 
the evidence. 

(h) Basis for Continuing, Modifying, or Revoking Protective Orders. At the 
conclusion of the hearing, the judicial officer must state the basis for continuing, 
modifying, or revoking the protective order. 

(i) Service of Modified Protective Order. The plaintiff or the court must arrange for 
service of a modified protective order on the defendant. A judicial officer should 
assist this process by asking the defendant to sign an acceptance of service form in 
the courtroom. 

39. Costs and attorney fees 

(a) Award. After a hearing with notice to the affected party, a judicial officer may 
order any party to pay the costs of the action, including reasonable attorneys' fees, 
if any. See A.R.S. §§ 13-3602(P), 12-1809(O), and 12-1810(O). 

(b) Considerations. In determining whether to award costs or attorney fees, the 
judicial officer may consider: 

(1) the merits of the claim or the defense asserted by the unsuccessful party; 

(2) whether the award will pose an extreme hardship on the unsuccessful party; and 

(3) whether the award may deter others from making valid claims. 
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Part IX. Motions to Modify or Dismiss 

40. Motion to modify 

(a) Request for Modification. A plaintiff may ask for modification of a protective 
order at any time during the term of the order. 

(b) Verification of Identity. When a plaintiff files a motion to modify, court personnel 
must verify the plaintiff’s identity. 

(c) Modification Prior to Contested Hearing Request. If a contested hearing has not 
yet been requested or held, the judicial officer must personally interview the 
plaintiff and make sufficient inquiry of the plaintiff to determine that the plaintiff 
is not making the request under duress or coercion. 

(d) Modification After Contested Hearing or Request for Contested Hearing. If a 
contested hearing has been requested or has occurred, the motion to modify must 
be set for hearing with notice to the defendant. 

(e) Service and Registration of a Modified Order. The service and registration 
requirements applicable to the original protective order also apply to a modified 
protective order. See Part VI. Service and Registration.  

41. Motion to dismiss 

(a) Request for Dismissal. A plaintiff may request the dismissal of a protective order 
at any time during the term of the order. 

(b) Verification of Identity. When a plaintiff files a motion to dismiss, court personnel 
must verify the plaintiff’s identity. 

(c) Personal Interview. The judicial officer must personally interview the plaintiff and 
make sufficient inquiry of the plaintiff to determine that the plaintiff is not making 
the request under duress or coercion. 

(d) Request with Defendant Present. If the plaintiff and the defendant appear jointly 
on a motion to dismiss, the judicial officer may interview the plaintiff separately 
only if the defendant has been served but has not requested a hearing.  

(e) Request with Defendant Absent. If the plaintiff requests dismissal of an order and 
the defendant is not present, the judicial officer may act without notice to the 
defendant. 
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BENCH BOOK NOTE:  After a JO grants an OP or IAH, but before a defendant requests a 
hearing, it is not unusual for the plaintiff, or both parties, to return to court to request 
that the OP/IAH be dismissed or modified. Caution must be taken to ensure the plaintiff 
is not making the request under duress or coercion. Rule 7(A)(3) will allow the court and 
the plaintiff to discuss candidly and privately the reasons for the request to dismiss 
without the possibility of intimidation that the defendant’s presence may cause. 

Part X. Appeals 

42. Appeals 

(a)  Appealable Orders. The following orders are appealable: 

(1) An order denying a petition for an Order of Protection, an Injunction Against 
Harassment, or an Injunction Against Workplace Harassment. 

(2) An Order of Protection, an Injunction Against Harassment, or an Injunction 
Against Workplace Harassment that is entered, affirmed, modified, or quashed 
after a hearing at which both parties had an opportunity to appear.  

(3) An ex parte protective order is not appealable; rather, a defendant may contest 
it by requesting a hearing as set forth in Part VIII. Contested Protective Order 
Hearings. 

(b) Court to Which Appeal Must Be Made. Orders are appealed as follows: 

(1) An order entered by a limited jurisdiction court is appealed to the superior court. 

(2) An order entered by a superior court is appealed to the court of appeals. 

RULE COMMENT 

A protective order entered by a limited jurisdiction court after a hearing at which both 
parties had an opportunity to appear may be appealed to the superior court. See A.R.S. §§ 
13-3602(P), 12-1809(O), and 12-1810(O). The procedures to be followed are set forth in 
A.R.S. § 22-261 for justice courts, are made applicable to municipal courts by A.R.S. § 22-
425, and are governed by the Superior Court Rules on Appellate Procedure-Civil. 
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CORRELATION TABLE 1—Pre-2016 Rule to 2016 Rule 

Pre-2016 Rule Number 2016 Rule Number 
Rule 1. General Administration  
1.A. Applicability of Rules   

1.A.1. Scope of these Rules 1 Scope 
1.A.2. Applicability of Other Rules 2 Applicability of other rules 

1.B. Definitions 3 Definitions 
1.B.1. Parties 5 Parties 
1.B.2. Protective Orders 4 Protective orders governed by these rules 

1.C. Access to the courts and protective order 
case information 

  

1.C.1. – 1.C.4. 6 Court availability for protective orders 
1.C.5. 11 Immigration status 
1.C.6. 7 Case information 

1.D. Court security   
1.D.1.- 1.D.3. 8 Court security 
1.D.4. 38 Contested hearing procedures 

(d) Court Security Measures 
1.E. Alternative dispute resolution 29 Alternative dispute resolution 
1.F. Children as protected persons 5 Parties 

(b)(1) Minor as a protected person 
1.G. Mutual protective orders prohibited 22 Mutual protective orders prohibited 
1.H. Cross petitions 27 Cross petitions 
1.I. Multiple orders, cross orders and 

conflicting orders 
21 Other existing orders 
28 Conflicting orders 

1.J. Transfer of protective orders 33 Transfer of protective orders 
1.K. No limit on number of protective orders 10 No limit on number of protective orders 

19 Prior dismissed orders not considered 
1.L. Record of hearings 18 Record of hearings 
1.M. Service of protective orders 31 Service of protective orders 
1.N. Information for parties  deleted 
1.O. Registration of protective order and 

affidavit, acceptance or return of service 
32 Registration of protective order and proof 

of service 
1.P. Offender treatment programs 30 Offender Treatment Programs 
1.Q. Change of address 12 Party Addresses 

(a) Change of address 
1.R. Telephonic/video conference proceedings 9 Telephonic or video conference 

proceedings 
Rule 2. Fees and Costs   
2.A. Notice to parties 14 Filing and services fees 

(a) Notice to Parties 
2.B. Fee deferrals and waivers 14 Filing and service fees 

(b) Fee deferrals and waivers 
2.C. Costs and attorneys’ fees 39 Costs and attorneys’ fees 
Rule 3. Protected and Unpublished Addresses   
3.A. Confidentiality of plaintiff’s address 20 Confidentiality of Plaintiff’s Address 
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Pre-2016 Rule Number 2016 Rule Number 
3.B. Continuing duty to provide the clerk with 

current address 
12 Party Addresses 

(b) Continuing duty to provide 
current address 

Rule 4. Family Law Cases   
4.A. Jurisdiction 34 Jurisdiction 
 4.A.5. 5 Parties 

5(c)(2) Minor as a defendant 
4.B. Child custody and parenting time 35 Legal decision-making and parenting time 
 4.B.3. 5 Parties 

5(b)(2) Minor and defendant with no 
legal relationship 

Rule 5. Rules of Evidence and Disclosure for 
Protective Order Hearings 

  

5.A. Admissible evidence 36 Admissible evidence 
5.B. Disclosure 37 Disclosure 
Rule 6. Rules of Procedure for Issuing Protective 
Orders 

  

6.A. Commencement of proceedings 16 Commencement of proceedings 
6.B. Priority for protective orders 17 Priority for protective orders 
6.C. Order of Protection 23 Order of Protection 
6.D. Emergency Orders of Protection 24 Emergency Order of Protection 
6.E. Injunction Against Harassment 25 Injunction Against Harassment 
6.F. Injunction Against Workplace Harassment 26 Injunction Against Workplace Harassment 
Rule 7. Motion to Dismiss, Quash or Modify   
7.A. Motion to dismiss or quash 40 Motion to dismiss 
7.B. Motion to modify 41 Motion to modify 
Rule 8. Contested Hearing Procedures 38 Contested hearing procedures 
Rule 9. Appeals 42 Appeals 
Rule 10. Forms   
10.A. Forms adopted by the Arizona Supreme 

Court 
13 Forms adopted by the Arizona Supreme 

Court 
(a) Mandated forms 

10.B. Courts required to provide all forms 
without charge 

13 Forms adopted by the Arizona Supreme 
Court 

(b) No charge for forms 
10.C. Information sheet on available 

emergency and support services 
15 Resource information 

10.D. Safety plan 15 Resource information 
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CORRELATION TABLE 2—2016 Rule to Pre-2016 Rule  

2016 Rule Number Pre-2016 Rule Number 
Part I. General Administration  
1 Scope 1 A.1. Scope of these Rules 
2 Applicability of other rules 1 A.2. Applicability of Other Rules 
3 Definitions 1 B. Definitions 
Part II. Types of Protective Orders   
4 Protective orders governed by these rules 1 B.2. Protective Orders 

Order of Protection 1 B.2.d. Order of Protection 
Emergency Order of Protection 1 B.2.a. Emergency Order of Protection 
Injunction Against Harassment 1 B.2.b. Injunction Against Harassment 
Injunction Against Workplace Harassment 1 B.2.c. Injunction Against Workplace 

Harassment 
Part III. Parties   
5 Parties 1 B.1. Parties 

(a) Plaintiff and other appropriate 
requesting persons 

  

(1) Plaintiff 1 B.1.b.1. Plaintiff 
(2) Victim 1 B.1.d. Victim 
(3) Other appropriate 

requesting persons 
1 B.1.b.2. Other Appropriate Requesting 

Parties 
(b) Protected person 1 B.1.c. Protected Persons 

(1) Minor as a protected 
person 

1 F. Children as Protected Persons 

(2) Minor and defendant 
with no legal relationship 

4 B.3. 

(c) Defendant   
(1) Defendant 1 B.1.a. Defendant 
(2) Minor as a defendant 4 A.5. 

Part IV. Access to Courts   
6 Court availability for protective orders 1 C.1.-4. 
7 Public access to case information 1 C.6. 
8 Court security 1 D. Court Security 
9 Telephonic or video conference 

proceedings 
1 R. Telephonic/Video Conference 

Proceedings 
10 No limit on number of protective orders 1 K. No Limit on Number of Protective 

Orders 
11 Immigration status 1 C.5. 
12 Party addresses   
 (a) Change of address 1 Q. Change of Address 
 (b) Continuing duty to provide 

current address 
3 B. Continuing Duty to Provide the Clerk 

with Current Address 
13 Forms adopted by the Arizona Supreme 

Court 
10 Forms 

 (a) Mandated forms 10 A. Forms adopted by the Arizona 
Supreme Court 
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2016 Rule Number Pre-2016 Rule Number 
 (b) No charge for forms 10 B. Courts Required to Provide All 

Forms Without Charge 
14 Filing and service fees 2 Fees and Costs 
 (a) Notice to parties 2 A. Notice to Parties 
 (b) Fee deferrals and waivers 2 B. Fee Deferrals and Waivers 
15 Resource information 10 C. Information Sheet on Available 

Emergency and Support Services 
D. Safety Plan 

Part V. Issuance of Protective Orders   
16 Commencement of proceedings 6 A. Commencement of Proceedings 
17 Priority for protective orders 6 B. Priority for Protective Orders 
18 Record of hearings 1 L. Record of Hearings 
19 Prior dismissed orders not considered 1 K. No Limit on Number of Protective 

Orders 
20 Confidentiality of plaintiff’s address 3 A. Confidentiality of Plaintiff’s Address 
21 Other existing orders 1 I. Multiple Orders, Cross Orders and 

Conflicting Orders 
22 Mutual protective orders prohibited 1 G. Mutual Protective Orders Prohibited 
23 Order of Protection 6 C. Order of Protection 
24 Emergency Order of Protection 6 D. Emergency Order of Protection 
25 Injunction Against Harassment 6 E. Injunction Against Harassment 
26 Injunction Against Workplace Harassment 6 F. Injunction Against Workplace 

Harassment 
27 Cross petitions 1 H. Cross Petitions 
28 Conflicting orders 1 I. Multiple Orders, Cross Orders and 

Conflicting Orders 
29 Alternative dispute resolution 1 E. Alternative Dispute Resolution 
30 Offender treatment programs 1 P. Offender Treatment Programs 
Part VI. Service and Registration   
31 Service of protective orders 1 M. Service of Protective Orders 
32 Registration of protective order and proof 

of service 
1 O. Registration of Protective Order and 

Affidavit, Acceptance or Return of Service 
33 Transfer of protective orders 1 J. Transfer of Protective Orders 
Part VII. Family Law Cases 4 Family Law Cases 
34 Jurisdiction 4 A. Jurisdiction 
35 Legal decision-making and parenting time 4 B. Child Custody and Parenting Time 
Part VIII. Contested Protective Order Hearings   
36 Admissible evidence 5 A. Admissible Evidence 
37 Disclosure 5 B. Disclosure 
38 Contested hearing procedures 8 Contested Hearing Procedures 
 (a) Requesting a hearing 8 A. Requesting a Hearing 
 (b) Notice of hearing 8 B. Notice of Hearing 
 (c) Court security measures 8 C. Court Security Measures 
 (d) Parties’ right to be heard 8 D. Parties’ Right to Be Heard 
 (e) Oath or affirmation 8 E. Oath or Affirmation 
 (f) Standard of proof 8 F. Standard of Proof 

2016 – DVPOBB      Page 117 
 
  



 

2016 Rule Number Pre-2016 Rule Number 
 (g) Basis for continuing, modifying or 

revoking protective orders 
8 G. Basis for Continuing, Modifying or 

Revoking Protective Orders 
 (h) Service of modified protective 

order 
8 H. Service of Modified Protective 

Order 
39 Costs and attorneys’ fees 2 C. 
Part IX. Motions to Dismiss or Modify 7 Motion to Dismiss, Quash or Modify 
40 Motion to dismiss 7 A. Motion to Dismiss or Quash 
41 Motion to modify 7 B. Motion to Modify 
Part X. Appeals   
42 Appeals 9 Appeals 
 (a) Appealable orders 9 A. Appealable Orders 
 (b) Court to which appeal must be 

made 
9 B. Court to Which Appeal Is to Be 

Made 

2016 – DVPOBB      Page 118 
 
  



 

CHAPTER TWO: FIREARMS AND AMMUNITION 
 
FIREARMS PROHIBITIONS 
AND CIVIL ORDERS OF 
PROTECTION  

Prohibitions in Ex Parte Protective 
Orders 
At an ex parte hearing, if a judicial officer 
finds that the defendant is a credible threat to 
the physical safety of the plaintiff or 
specifically designated persons, then the 
judicial officer may prohibit the defendant 
from possessing or purchasing a firearm for 
the duration of the Order of Protection. Rule 
23(i), ARPOP, and A.R.S. § 13-3602(G)(4). 

1. Credible threat is not limited to the use of 
a firearm, but also extends to the 
threatened use of a firearm, use or 
threatened use of other dangerous 
weapons, and other actions that place the 
plaintiff or other specifically designated 
persons in fear of bodily harm or death. 
A.R.S. § 13-3602(G)(4). 

2. If the judicial officer prohibits the 
defendant from possessing a firearm, the 
judicial officer shall also order the 
defendant to transfer any firearm owned 
or possessed by the defendant, 
immediately after service of the OP, to the 
appropriate law enforcement 
agency. A.R.S. § 13-3602(G)(4)). 

Any violation of this order must be addressed 
through a criminal complaint for interference 
with judicial proceedings, and the court must 
refer any plaintiff reporting a violation to the 
appropriate law enforcement agency. Rule 
23(i)(30, ARPOP. 

A judge may also issue the same type of order 
in an IAH case if he feels it is appropriate, 
under “other orders.” When interviewing the 
plaintiff for an IAH, the judicial officer must 
ask the plaintiff about the defendant’s use or 
access to weapons or firearms. Rule 25(g), 
ARPOP. 

Prohibitions after Hearing on a 
Protective Order 
1. State Law 

After a hearing on a protective order, a 
judge can uphold an order prohibiting 
weapons possession, modify an order to 
prohibit weapons possession, or dismiss 
an order, which would nullify any 
weapons order. The order remains in 
effect, even if modified, from the date of 
service of the original order. 

2. Federal Law (Brady) 
Persons subject to a qualifying protection 
order under federal law are generally 
prohibited from possessing any firearm or 
ammunition in or affecting commerce. 
Violation of this prohibition while the 
order remains in effect is a federal offense 
under 18 USC §§ 922(g)(8) and 924 (a)(2) 
(commonly referred to as the Brady law). 

Elements of a qualifying protection 
order 
1. Plaintiff (intimate partner) includes: 

a. A spouse or former spouse of the 
defendant or; 

b. A parent of a child of the defendant 
or; 

c. Has cohabitated or cohabitates with 
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the defendant in an intimate 
relationship.  

**Notice that an “intimate partner” under 
federal law does NOT include someone in 
a romantic or sexual relationship (e.g., a 
dating relationship). It also does not 
include all the familial relationships that 
are included in A.R.S. § 13-3601. So it is 
very possible to uphold a domestic 
violence restraining order after a hearing 
and have the Brady firearm prohibition 
not be applicable. 

The issue of cohabitation may be difficult.  
A number of courts have relied on the 
"Costigan factors" to determine whether 
two people are or were cohabiting. Factors 
may include:  the length of the 
relationship; shared residence as indicated 
by spending the night and keeping one's 
belongings at the residence; intimate 
relations; expectations of fidelity and 
monogamy; shared household duties; 
regularly sharing meals together; joint 
assumption of child care; providing 
financial support; moving as a family unit; 
joint recreation and socialization; and 
recognition of the live-in relationship by 
family and friends as indicated by visits to 
the residence. U.S. v. Costigan, 18 
Fed.Appx. 2 (1st Cir. Me. 2001).  See also 
U.S. v. Heckenliable, 2005 Westlaw 
856389 (D. Utah 2005); U.S. v. Cary, 
2008 Westlaw 879433 (N.D. Ga. 2008). 
 

2. Defendant received actual notice and had 
an opportunity to participate in a hearing; 
and 

3. The order restrains the defendant 

a. from harassing, stalking, or 
threatening the intimate partner or a 
child of  the intimate partner or a child 
of the defendant, or 

b. from engaging in other conduct that 
would place the intimate partner in 
reasonable fear of bodily injury to the 
partner or the child, and 

4. The order  

a. includes a finding that the defendant is 
a credible threat to the physical safety 
of the intimate partner or the child, or 

b. by its terms, explicitly prohibits the 
use, attempted use or threatened use of 
physical force against the intimate 
partner or the child that would 
reasonably be expected to cause 
bodily injury. 

**In Arizona, as of June 2013, all Orders of 
Protection contain the language included in 
subsections 3 and 4 above; consequently, if 
the relationship and hearing requirements are 
met, the order meets the criteria for Brady. 
 
Recent case law, both federal and state, 
clarified that specific language is required to 
cause a person to be a prohibited possessor 
under 18 USC § 922(g)(8). In U.S. v. 
Sanchez,  639 F3d. 1201 (2011), the 9th 
Circuit Court of Appeals held that an order 
prohibiting contact with the victim of a 
domestic violence offense, in the context of a 
condition of probation, was insufficient to 
make the defendant a prohibited possessor.  
 
“... [A] court order must contain explicit 
terms substantially similar in meaning to the 
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language of (8)(C)(ii). … [A] no-contact 
order that lacks explicit prohibitions on the 
use, attempted use, or threatened use of 
physical force against an intimate partner or 
child... cannot satisfy (8)(C)(ii).” Id. at 1205. 
 
In Mahar v. Acuna, 287 P.3d. 824, 230 Ariz. 
530 (Ariz. Ct. App. 2012), the Arizona Court 
of Appeals found that a superior court 
commissioner erred in signing a Brady notice 
where the explicit language required by 18 
USC § 922 (8)(C)(ii) was not included in the 
Order of Protection the commissioner issued 
after a hearing. 

Exemptions for Military and Law 
Enforcement Personnel 
1. Federal Law 

Title 18 U.S.C. § 925(a) provides an 
exemption for military and law 
enforcement personnel to carry a weapon 
while the person is on duty. Specifically, 
18 USC Sec 925(C) refers to an Official 
Use Exemption. It says the restrictions of 
Sections 922(d)(8) and (g)(8) do not 
apply to firearms issued by governmental 
agencies to a law enforcement officer or 
military personnel so long as the officer or 
military personnel is on duty. Personal 
firearms do not fall within this exemption 
nor may these personnel possess officially 
issued firearms when off duty.  

2. State Law 

There is no exemption under the state 
prohibition of weapons law for military or 
law enforcement. A.R.S. § 13-3602(G). 

 
 

FIREARMS PROHIBITIONS 
AND MISDEMEANOR 
CONVICTIONS (LAUTENBERG 
AMENDMENT) 

Persons who have been convicted in any court 
of a qualifying misdemeanor crime of 
domestic violence generally are prohibited 
under federal law from possessing any 
firearm or ammunition in or affecting 
commerce. 18 USC §§ 922(g)(9), 921(a)(33), 
924(a)(2)  This is commonly referred to as the 
Lautenberg Amendment. 

A qualifying misdemeanor criminal 
conviction is: 

1. A federal, state or local offense that is 
a misdemeanor under federal or state 
law; and 

2. Has as an element the use or attempted 
use of physical force, or the threatened 
use of a deadly weapon; and 

3. At the time the crime was committed, 
the defendant was: 

a. A current or former spouse, parent 
or guardian of the victim; or 

b. A person with whom the victim 
shared a child in common; or 

c. A person who was cohabiting with 
or had cohabited with the victim as 
spouse, parents or guardian; or 

d. A person who was or had been 
similarly situated to a spouse, 
parent or guardian of the victim. 

The U.S. Supreme Court recently ruled 
that the domestic relationship between the 
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defendant and the victim does not have to 
be a predicate element of the offense that 
defendant was convicted of for 
Lautenberg to apply.  The Court ruled that 
while the relationship does have to be 
proven beyond a reasonable doubt, it does 
not have to be one of the elements of the 
underlying offense.  U.S. v. Hayes, 129 
S.Ct. 1079 (2009) 

This definition also does not include all 
the familial relationships that are included 
in A.R.S. §13-3601. So the Lautenberg 
amendment will not apply to every person 
convicted of a qualifying domestic 
violence misdemeanor.  It does appear, 
from the case law, that a person who lives 
with the defendant in a romantic 
relationship would be considered a victim 
under the above definition.  See Buster v. 
United States, 447 F.3d 1130 (2006).  
Live-in girlfriend was considered a 
“person similarly situated to spouse” 
making Lautenberg applicable.  See also 
In re Parsons, 624 S.E.2d 790 (2005). 

In Arizona, class 2 and class 3 
misdemeanor assaults would probably not 
trigger a Lautenberg prohibition.  See U.S. 
v. Belless, 338 F.3d 1063 (2003). A class 
2 assault involves “intentionally placing 
another person in reasonable apprehension 
of imminent physical injury.”  A.R.S. § 
13-1203 (A)(2).  A class 3 assault is 
defined as “knowingly touching another 
person with the intent to injure, insult or 
provoke such person.” A.R.S. § 13-
1203(A)(3). 

Because the statute requires a finding of 
the use or attempted use of physical force 

or the threatened use of a deadly weapon, 
it is important to make specific findings 
when taking a plea or finding a defendant 
guilty after trial. 

Case law also dictates that the defendant 
must have been either represented or 
knowingly and intelligently waived his 
right to counsel (and jury trial, if 
applicable) before the misdemeanor 
conviction can be used in a federal 
prohibited possessor prosecution.  U.S. v. 
Akins, 276 F.3d 1141 (2002); U.S. v. 
Jenning, 323 F.3d 263 (2003). 

 
BRADY AND LAUTENBERG 
NOTICES TO DEFENDANT 

The federal Violence Against Women Act 
(VAWA) provides grant money to states for 
domestic violence programs.  This grant 
money can be awarded to courts, law 
enforcement agencies, prosecutors, and 
domestic violence shelters, to name a few 
examples. In order to receive these grant 
monies, states must certify that VAWA 
requirements are met.  In Arizona, the 
Governor’s Office for Children, Youth, and 
Families is responsible for the certification.  

One of the requirements that all the courts in 
Arizona must meet is giving defendants in 
both criminal and civil domestic violence 
cases proper notice when federal firearms 
prohibitions are triggered by convictions or 
protective orders. 

Brady.  How does a court comply with the 
Brady notification?  The mandated protective 
order forms provide multiple opportunities for 
the defendant to be warned. First, the Order of 
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Protection contains the warning on the first 
page of the order. In addition, the Project 
Passport protective order forms include a 
Defendant’s Guide Sheet for Protective 
Orders that gives notice to the defendant of 
the Brady law and prohibitions.  When a copy 
of the Defendant’s Guide Sheet is served with 
the order, the defendant is getting sufficient 
notice that a hearing might trigger the Brady 
law prohibitions. Also, a defendant who 
requests a contested hearing receives the 
warning on the Hearing Request form. Each 
of these forms includes a notice that the 
defendant may be a prohibited possessor and 
should consult an attorney. Finally, the 
Project Passport forms include the Notice to 
Sheriff of Brady Indicator. If the parties have 
a qualifying relationship and the order has 
been modified or left in effect after a hearing 
of which the defendant received actual notice 
and had an opportunity to participate, the 
Brady prohibitions apply. Copies of the 
Notice to Sheriff of Brady Indicator should be 
provided to the parties and to the county 
sheriff.  All of these forms are included in 
Appendix A. 
 
If your court is complying with the Arizona 
Supreme Court’s Administrative Directive 
2006-01 (regarding mandatory use of Project 
Passport forms) and using the Project 
Passport protective order forms in the 
appropriate way, then your court is also 
complying with that section of VAWA. 

Lautenberg. A defendant who pleads guilty 
to or is convicted of a criminal misdemeanor 

domestic violence charge should be given 
notice of Lautenberg. See U.S. v. Lenihan, 
488 F.3d 1175 (2007). 

On page 125 is a form that courts around the 
state have developed to comply with this 
requirement.  Some courts verbally notify 
defendants as part of a plea proceeding and 
some hand out separate written warnings. The 
language about setting aside convictions 
pursuant to A.R.S. § 13-907 is accurate but 
not required.  As long as your court is doing 
something similar, then your court is 
complying with the applicable VAWA 
requirements. 

Under A.R.S. §§ 13-3101(7)(d) and 13-
3102(A)(4), anyone put on probation for 
domestic violence is also a prohibited 
possessor under state law. 
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ALL COURTS IN ARIZONA  ADDRESS CITY  AZ ZIP CODE TELEPHONE NUMBER 
 
Case No. _______________ Defendant: ___________________________ Date:_____________________ 
 
 
  

 
  
The following information is provided to further explain the protective order that has been served upon you and 
your responsibilities as the Defendant. 
 
1.  You have been served with one of the following protective orders: 

[  ] ORDER OF PROTECTION:  An Order of Protection is used for a “family” relationship between you and the Plaintiff.  
This can include one of the following:  1) married now or in the past, 2) live together now or lived together in the past, 3) 
parent of a child in common, 4) one of you is pregnant by the other, or 5) you are a relative (parent, in-law, brother, sister,  
or grandparent).  The Plaintiff has alleged that you have committed or may commit an act of domestic violence. 

 
[   ] INJUNCTION AGAINST HARASSMENT:  The Plaintiff has alleged that you have committed a series of acts (more 
than one) of harassment against the Plaintiff within the last year.   

  
[  ] INJUNCTION AGAINST WORKPLACE HARASSMENT:  This Injunction, alleging a single act or series of acts of 
harassment, has been filed against you by an employer or owner of a business or operation for the benefit of an employee 
or the business. 

 
2.  OTHER PROTECTED PERSONS:  It is possible that you will be referred to Superior Court if your children are listed as 
protected persons in this order.  Only a Superior Court Judge can decide child custody or parenting time in a separate 
action.   
 
3.  SERVICE AND EFFECT:  This protective order is valid for one year from the date it was served on you and is enforceable 
by law enforcement in any state or tribal nation in the United States. 
 
4. PROTECTIVE ORDER HEARING:  If you disagree with this protective order, you have the right to request a hearing, 
which will be held within 5 to 10 business days after your written request has been filed in the court that issued this order.  
If a hearing is held and the Order remains in effect or is modified, and you and the Plaintiff 1) are married now or in the past, 
2) live together now or lived together in the past, or 3) are parents of a child in common, you may be prohibited from 
possessing a firearm. This firearms prohibition may apply even if you fail to appear for the hearing.  If you have questions 
as to whether your request for a hearing can result in this firearms prohibition, you should contact an attorney. The Court 
cannot give you legal advice.  
 
5.  MODIFYING OR QUASHING (DISMISSING) THIS PROTECTIVE ORDER:  Only a judge can modify or quash (dismiss) 
this protective order.  If you file an action for maternity, paternity, annulment, legal separation, or dissolution against the 
Plaintiff, you need to advise this court at once.  Nothing the Plaintiff does can stop, change, or undo this protective 
order without the Court's written approval.   
 
6.  PLAINTIFF CONTACT:  Even if the Plaintiff initiates contact, you could be arrested for violating this protective order.  
You have the right to request a protective order against the Plaintiff if you do not want the Plaintiff to contact you. However, 
orders are not automatically granted upon request. Legal requirements must be met. 
 
7.  LAW ENFORCEMENT STANDBY:  If standby has been ordered by the judge on this protective order, you may return 
to the residence once with a law enforcement officer to obtain necessary personal belongings.  Neither law enforcement 
nor this protective order can resolve conflicts over property, title, furniture, finances, real estate, or other ownership issues.  
 
8.  FIREARMS:  If the judge has ordered under state law that you shall not possess, receive, or purchase firearms or 
ammunition, you must surrender them within 24 hours after service to the law enforcement agency named on this protective 
order and should request them to issue proof of that surrendering.  You may also be required to provide documentation to 
the court that firearms were transferred to the appropriate law enforcement agency.   

Defendant’s Guide Sheet for Protective Orders - Please Read Carefully 
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Plea Proceedings Sheet 
_________COURT 

Court Address 
 
STATE OF ARIZONA,   Plaintiff 
vs. 
 
 
___________________________ 
                                                       
Defendant 

 
Docket Number(s) 
____________________________ 
____________________________ 
____________________________ 
____________________________ 

 
 
   Domestic Violence Charges 

PLEA TAKING  
PROCEEDING 

 

The defendant has personally appeared before me, I have found the following facts: 
 The defendant understands the nature of the misdemeanor domestic violence charges against him/her:   
 

_____________________________________; ______________________________; ______________________________ 
 The defendant understands the range of sentence for the offenses charged, from DV counseling mandatory minimum  

to a maximum of:   
  6 months jail, $2,500 fine plus surcharges, 3 years probation 
  4 months jail, $750 fine plus surcharges, 2 years probation 
  30 days jail, $500 fine plus surcharges, 1 year probation  

 
The defendant understands the following rights which the defendant gives up by pleading guilty/no contest: 

 The right to plead not guilty. 
 The right to a bench trial. 
 The right to the assistance of an attorney at all stages of the proceeding, and in some cases, to have counsel appointed 

without excessive cost, if you cannot afford to retain private counsel. 
 The right to confront witnesses against you and to cross-examine them as to the truthfulness of their testimony. 
 The right to present evidence on your own behalf, and to have the Court compel witnesses of your choosing to appear 

and testify. 
 The right to remain silent and to be presumed innocent unless and until the State proves guilt beyond a reasonable 

doubt. 
 The right to directly appeal this conviction to a higher court, except through a Rule 32 petition for post-conviction 

relief, and if denied, a petition for review. 
 
 The defendant understands and wishes to give up the rights of which the defendant has been advised. 
 The Court has inquired into the Defendant’s probation/parole status. 
 If you are not a citizen of the United States, pleading guilty or no contest to a crime may affect your immigration status.  

Admitting guilt may result in deportation even if the charge is later dismissed.  Your plea or admission of guilt could 
result in your deportation or removal, could prevent you from ever being able to get legal status in the United States, 
or could prevent you from becoming a United States citizen. 

 There exists a basis in fact for believing the defendant guilty of the offense(s) charged.   Stipulated.  
 The defendant understands and consents to the terms of the plea agreement.   See separate plea agreement. 
 The plea is voluntary and not the result of force, threats or promises other than those contained in the plea agreement. 
 
On the basis of these findings, I conclude that the defendant knowingly, voluntarily and intelligently pleads  guilty  no 
contest to the above charge(s), I accept the defendant’s plea, and enter a judgment of guilt. 
 
Magistrate _______________________________________________________________  Date   _________________ 

 
I certify that the judge personally advised me of the nature of the offense and my constitutional rights, that I understand the 
constitutional rights that I give up by entering this plea and that I still desire to plead guilty or no contest.  I desire to proceed 
without an attorney representing me.  If represented, I am satisfied with the services of my attorney.  

 
Defendant:__________________________ Defense Counsel:____________________________ Interpreter:______________ 
 
Prosecutor: _______________________________  
 
NOTICE TO DEFENDANT 
 If you are convicted of a charge that involves the use or attempted use of physical force or the threatened use of a deadly 
weapon, you are prohibited by federal law from possessing a firearm or ammunition. This prohibition is forever unless the 
conviction is set aside pursuant to A.R.S. § 13-907.  
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Civil Protective Orders and Firearms 

ARS  § 13-
3602(G)(4)

Credible threat

Possess no firearms

Can be imposed 
before any hearing 
with defendant

Good for duration of 
the order

Transfer firearms to 
law enforcement

18 USC §
922(g)(8)

Limited to  "intimate 
partner" definition in 
18 USC § 921(a)(32) 
AND

When language of no 
physical force/bodily 
injury used 

Only triggered after 
contested hearing

Good for duration of 
the order

Arizona court files 
notice that Brady 
requirements have 
been met for law 
enforcement record

Arizona court makes 
no determination or 
ruling that defendant 
is a federal 
prohibited possessor
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Criminal Protective Orders and Firearms 

Arrests for domestic violence
•ARS § 13-3601(C)-(F)
•Law enforcement may seize a firearm at the scene and hold it for up to six 
months
•Defendant has a right to a hearing

Conditions of Release
•Courts can impose a condition of release ordering a defendant not to possess 
firearms
•Prohibition can last for pendency of criminal case

Conviction for domestic violence
•Anyone placed on probation for domestic violence is a prohibited possessor
•ARS 13-3101(7)(d), 13-3102(A)(4)
•For term of probation

Conviction for domestic violence
•Lautenberg - Anyone convicted of a misdemeanor DV offense if:
•involves an intimate partner
•has as element the use or attempted use of physical force or threatened use of 
deadly weapon
•defendant is represented by counsel or knowingly waived
•Class 1 DV assault would qualify, not class 2 or 3 (under Arizona law)
•Lasts forever or until conviction set aside
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CHAPTER THREE: JUDGES’ MOST FREQUENTLY ASKED 
QUESTIONS 

The following issues frequently come up in discussions with judges all over the state. Some can 
be answered by going to the Rules of Protective Order Procedure and the statutes. Some are a 
matter of judicial discretion. In those cases, we seek to present both sides of the topic, and it will 
be up to individual judges to decide. 
 
MINORS AND PROTECTIVE 
ORDERS 

When can a minor be a named 
plaintiff? 
Under Rule 5(A)(4)(a), ARPOP, and A.R.S. § 
13-3602(A), a parent or guardian should be 
the named plaintiff on an order where a minor 
is seeking protection. However, in the judge’s 
discretion, a minor can be allowed to be 
named as a plaintiff. This would be 
particularly appropriate where the minor is 
seeking protection from the parent or 
guardian. It might also be appropriate when 
the parent or guardian is unavailable and the 
court feels that the minor needs immediate 
protection. A judge should take the minor’s 
age and maturity into account when deciding 
when it would be appropriate to allow the 
minor to be the named plaintiff. 

What about the case where a minor 
child is dating or having sexual relations 
with an adult and the minor’s parent 
comes in to apply for an order? 
In most cases, this would be an Injunction 
Against Harassment, unless the adult at some 
point lived under the same roof with the 
minor’s parent or the minor. This is another 
call that is in the judge’s discretion. There is 
an argument that a parent is responsible for a 
minor and the parent has the perfect right and 
duty to apply to have the minor protected. 

Also, in certain cases, the defendant adult 
might be committing statutory rape. However, 
the language of the harassment statute (A.R.S. 
§ 12-1809) requires that a judge find that the 
harassment is directed at a specific person and 
the person must be harassed. If the minor is 
refusing to stop seeing the adult, then the 
minor certainly is not being “harassed” under 
the definition in the statute. It is clear that if 
the parent told the defendant not to come to 
their home or call their home and the 
defendant persists, the order could be issued 
prohibiting that behavior against the adult 
plaintiff, but it is not clear that the defendant’s 
behavior with the minor is really harassment. 
A judge should also take into account the 
minor’s age and the actual behavior of the 
defendant when making his a decision. 

It is important to verify that the minor seeks 
protection. Ideally, the judicial officer should 
seek input from the minor. But a judicial 
officer may ultimately determine that the 
minor's presence, desires, or both are not 
relevant to granting the protective relief. 

When can a minor or a third party be 
listed as protected party? 
Aside from the above scenario, when should 
people besides the plaintiff be listed as 
protected parties or when should they be 
required to request their own orders? 
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1. Rule 5(b)(2) states that the child of a 
plaintiff who is not the child of the 
defendant can be listed in an effort to 
protect the plaintiff, without a separate 
finding of domestic violence directed at 
the child. 

2. Rule 5(b)(1) states that the child of a 
defendant should not be listed as a 
protected party unless there is reasonable 
cause to believe: 

a. Physical harm may result or has 
resulted to the child, or 

b. The alleged acts of domestic violence 
involved the child. 

3. Whether to list an adult as a third party is 
a question left up to each individual judge.  

The narrower an order, the easier it is to 
enforce. Are there really acts or threats 
against these other third parties, or did the 
plaintiff just add them because they live 
with her or are associated with her? 
What’s to keep the third parties from 
coming to court themselves and applying 
for their own order? Are there really 
enough facts to issue an order for them if 
they were the plaintiffs? Are they related 
to the defendant in a way that would 
entitle them to be on a domestic violence 
protective order? 

 
ISSUING ORDERS 

Finding that domestic violence has 
occurred or MAY occur. 
It is important to remember that domestic 
violence, as a crime under A.R.S. § 13-3601, 

does not need to have occurred before finding 
reasonable grounds to issue a protective order. 
A.R.S. § 13-3602(E) and Rule23(e) 
specifically states that a judge can find that 
domestic violence may occur. This means a 
judge can take into account other indications 
that domestic violence may occur and issue 
the order in the absence of a specific criminal 
act. If there is evidence from the plaintiff that 
emotional abuse has occurred, or other 
behaviors that indicate a power and control 
relationship, a judge can consider those 
behaviors when deciding whether to issue the 
order. Also, although the rules direct a judge 
to look at events of the last year, they also 
give a judge the discretion to look beyond that 
year if necessary, and a judge may consider 
behavior in the past when deciding whether 
domestic violence may occur. See Rule 
23(e)(1) and A.R.S. §§ 13-3602(C)(3), (E)(2) 
and (F). 

 
DOMESTIC RELATIONS CASES 
AND PROTECTIVE ORDERS 

If the parties are “going to” or “about 
to” file for divorce, or paternity, etc., can 
a limited jurisdiction judge issue an 
order? 
Yes, as long as the parties have not filed yet, a 
limited jurisdiction judge may issue an order. 
He should instruct the parties to let the court 
know when the case has been filed so that his 
order can be transferred to superior court and 
joined with the family law case. If a limited 
jurisdiction judge issues an order while a 
family law case is pending, the order is still 
valid. However, it must be transferred as soon 
as the court finds out about the pending 
family law case. See Rule 34(B). 
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If there is a pending family law case, 
should any PO involving any one of the 
parties be transferred to Superior court 
with the family law case? 
No. The practice in Arizona courts at the time 
of this publication is that only POs that 
involve both parties to a family law case are 
transferred to superior court. Thus, a PO that 
involves, for example, the defendant and the 
plaintiff’s new boyfriend (which is a common 
scenario) are harassment injunctions that can 
be heard in limited jurisdiction courts, even 
though the parties’ children may be named as 
protected parties. 

Can a judge order a plaintiff to do 
anything? 
No. A judge cannot order a plaintiff to do 
anything when issuing an Order of Protection. 
This includes making the order conditional 
upon the plaintiff performing some action, 
such as filing for divorce or custody or 
seeking help from a shelter. 

A judge either finds domestic violence has or 
may occur and issues the order, or he doesn’t. 
It is contrary to law and to the philosophy 
behind protective orders to make a protective 
order conditional upon the plaintiff 
performing certain actions. A protective 
order, once served, is valid for a year unless it 
is dismissed by a judge after a hearing or if a 
plaintiff moves to dismiss it. 

Can a judicial officer order that an OP, 
IAH, or IAWH be in effect for less than 
one year from the date of service? 
No. Arizona law contains no authority for a 
judicial officer to direct that an Order of 
Protection, an Injunction Against Harassment, 
or an Injunction Against Workplace 

Harassment expire any earlier than one year 
from the date of service of the order on the 
defendant. For example, a JO cannot issue an 
order protecting the plaintiff and the parties’ 
minor children but then direct that “the order 
prohibiting contact with the minor children 
shall expire in 30 days.” There also is no 
authority for issuing a “conditional” order 
(e.g., “The order prohibiting with the minor 
children shall expire in 30 days unless 
Plaintiff or Defendant files a petition for 
custody.”) 

Should there be distance limits in an 
order? 
There is no requirement that a distance limit 
be set in a no contact order. Certain law 
enforcement agencies believe that there must 
a distance limit and refuse to enforce an order 
without such a limit. They are wrong, and it is 
the duty of the Court and the prosecutor to 
educate these agencies. It is in the discretion 
of the judge whether to put in a specific 
distance limit. One school of thought is that 
these limits make the orders harder to enforce, 
because plaintiffs and officers don’t walk 
around with measuring tapes. They also 
provide a challenge to certain very tenacious 
defendants, who will go out of their way to 
stay one or two feet beyond the limit set. 
However, in certain cases where stalking is 
involved or the defendant is very determined, 
a distance limit may be necessary. 

 
HEARINGS, DISMISSALS AND 
MODIFICATIONS 

Can a superior court dismiss an order 
on a defendant’s motion after a hearing 
has been held in a limited jurisdiction 
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court where the defendant had an 
opportunity to be heard? 
The rules would appear to say no. A 
defendant has one opportunity for a hearing, 
and if that opportunity was exercised in a 
lower court while that court still had 
jurisdiction, he should not get another 
opportunity just because the venue has 
changed. 

When can a judge modify an existing 
order without setting the case for 
hearing and notifying the defendant? 
If the defendant has not requested a hearing 
yet, the order may be modified ex parte and 
reserved without setting a hearing. If the 
defendant has requested a hearing, or if a 
hearing has already been held and the order is 
still in place, any request for modification of 
the order must be set for hearing and the 
defendant notified and allowed to be heard. 
Rule 40. 

Can any court modify another court’s 
order or must the original court modify 
the order? 
This may depend on the practice in each 
judge’s county. There are issues with 
modifying another court’s order, including 
having conflicting orders with different court 
numbers showing up in the registry. It is 
probably more practical and safer for the 
victim to return to the original court to modify 
the order. Any modified order being issued by 
another court, without some sort of MOU or 
intergovernmental agreement, would basically 
be a new order and should be treated as such. 
This does not apply to a case that has been 
transferred from a limited jurisdiction court to 
a general jurisdiction court. Obviously that 

superior court judge now has jurisdiction over 
the PO and can modify the order. 

Can you refuse to dismiss an order 
when a plaintiff asks for it to be 
dismissed? 
No. Rule 41(c) requires that a judge 
personally talk to a plaintiff when she moves 
to dismiss an order and determine whether or 
not she is being coerced. A judge may even 
set a hearing before granting the request. But 
if the plaintiff wants to dismiss the order, the 
judge must remember that this is a civil 
proceeding, a plaintiff may move to dismiss 
their case, and the court must grant the 
motion. More importantly, in a domestic 
violence case, a judge must consider that a 
victim is the most competent person to make 
a decision as to her personal safety, and it 
may be safer for her to dismiss the order at 
this time. A plaintiff in a domestic violence 
protective order case should never be 
subjected to an order to show cause hearing or 
other punitive measures to punish her for 
requesting and dismissing multiple orders. 
The law was designed with exactly this 
scenario in mind, knowing that victims often 
employ survival strategies that the rest of us 
may not understand. See Section One for 
discussion of victim behavior. 

 
OTHER ISSUES 

Should a judge allow OPs to be served 
in open court when the defendant is 
there for another matter? 
This is in the discretion of each judge. A 
judge should consider the dignity of his 
courtroom, and the appearance that he may be 
in collusion with the victim. Also, we don’t 
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want to discourage people from coming to 
court; a defendant may avoid appearing on his 
criminal domestic violence case if he knows 
the court is in the habit of letting people be 
served in the courtroom. On the other hand, 
that may be the only place to find the 
defendant and get the Order of Protection 
served. If a process server or law enforcement 
officer appears to serve a warrant, a judge 
might consider having a procedure whereby 
they notify the judge’s staff in advance, so the 
judge is not surprised, and having them wait 
outside the courtroom to perform the service 
of the papers. 

Can a judge ask the plaintiff for her 
address or location in open court? 
No. A plaintiff has a right to keep her address 
confidential, especially if she is at a domestic 
violence shelter. Rule 20(b) provides that a 
victim’s address should be kept confidential 
and a judge should never compromise the 
victim’s safety by having her provide such 
information in front of the defendant or on the 
record. 

When is a defendant prohibited from 
possessing firearms? 
1. In a civil PO setting, there are two 

possible ways for a defendant to become a 
prohibited possessor. 

a. Under A.R.S. § 13-3602(G)(4) , a 
judge can order a defendant not to 
possess firearms or ammunition as a 
condition of an Order of Protection. 

b. Under the federal law, Brady (18 
U.S.C. § 922(g)(8)), after a hearing is 
set on a DV OP where a defendant had 
notice of the hearing and an 
opportunity to be heard, if certain 
conditions are met, a defendant will 
become a prohibited possessor under 
federal law. See Section III, Chapter 2, 
for details. 

2. In a criminal context: 

a. A defendant who is convicted of 
certain domestic violence 
misdemeanors becomes a prohibited 
possessor under Lautenberg, a federal 
law (18 U.S.C. § 922(g)(9)). See 
Section II, Chapter 5, and Section III, 
Chapter 2, for details. 

b. Under A.R.S. §§ 13-3101(7)(d) and 
13-3102(A)(4), anyone put on 
probation for domestic violence is also 
a prohibited possessor under state law. 
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CHAPTER FOUR: FULL FAITH AND CREDIT AND OTHER FEDERAL 
LEGISLATION 
 
ARIZONA’S FULL FAITH AND 
CREDIT STATUTE:  A.R.S. § 13-
3602(R) 

 valid protective order that is related 
to domestic or family violence and 
that is issued by a court in another 

state, a court of a United States territory or a 
tribal court shall be accorded full faith and 
credit and shall be enforced as if it were issued 
in this state for as long as the order is effective 
in the issuing jurisdiction. A.R.S. § 13-
3602(R). 

This statute further states: 

“A protective order includes any injunction or 
other order that is issued for the purpose of 
preventing violent or threatening acts or 
harassment against, contact or communication 
with or physical proximity to, another person. 
A protective order includes temporary and 
final orders other than support or child 
custody orders that are issued by civil and 
criminal courts if the order is obtained by the 
filing of an independent action or is a 
pendente lite order in another proceeding. The 
civil order shall be issued in response to a 
complaint, petition or motion that was filed 
by or on behalf of a person seeking 
protection. 

A protective order is valid if the issuing court 
had jurisdiction over the parties and the 
matter under the laws of the issuing state, a 
United States territory or an Indian tribe and 
the person against whom the order was issued 
had reasonable notice and an opportunity to 
be heard. If the order is issued ex parte, the 

notice and opportunity to be heard shall be 
provided within the time required by the laws 
of the issuing state, a United States territory 
or an Indian tribe and within a reasonable 
time after the order was issued. 

A mutual protective order issued against both 
the party who filed a petition or a complaint 
or otherwise filed a written pleading for 
protection against abuse and the person 
against whom the filing was made is not 
entitled to full faith and credit if either: 

1. The person against whom an initial order 
was sought has not filed a cross or counter 
petition or other written pleading seeking 
a protective order. 

2. The issuing court failed to make specific 
findings supporting the entitlement of 
both parties to be granted a protective 
order.” 

 
ENFORCEMENT 

From an enforcement perspective, the statute 
states that a law enforcement officer may 
presume the validity of and rely on a copy of 
a protective order that is issued by another 
state, a United States territory or an Indian 
tribe if the order was given to the officer by 
any source. (A.R.S. § 13-3602(S)(4)) 
A law enforcement officer also may rely on 
the statement of any person who is protected 
by the order that the order remains in effect. 
Immunity from civil or criminal liability for 
enforcing the protective order is provided for 
a law enforcement officer who acts in good 

A 
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faith reliance on a protective order. (A.R.S. § 
13-3602(S)(4)) 

Violence Against Women Act  
Under the federal Violence Against Women 
Act (VAWA), 18 U.S.C. § 2265 and A.R.S. § 
13-3602(S)  jurisdictions must give full faith 
and credit to valid orders of protection issued 
by other jurisdictions.  Simply put, courts in 
Arizona must honor orders from other states 
and jurisdictions including tribal courts. 

Federal law does not require registration or 
filing of orders of protection in this state to 
make them valid; however, it may be 
beneficial to do it because it will be more 
easily recognized and enforced by local 
police.  To domesticate a foreign order, an 
authenticated copy must be filed in the 
superior court.  (A.R.S. § 12-1702) The clerk 
shall treat the judgment in the same manner as 
a judgment of the superior court of this state.  
Such judgment has the same effect and is 
subject to the same procedures and 
enforcement as an Arizona order. Federal law 
also does not require that the order be 
certified or authenticated.  Arizona law does 
not require authentication if the order is to be 
registered locally. 

 
FEDERAL CRIMES 

The provisions of the Crime Control Act 
(Subtitle B: Safe Homes for Women of 
VAWA) regarding interstate travel and the 
possession of firearms are of particular 
interest from the standpoint of federal 
prosecution.  

18 U.S.C. § 2262(a) makes it criminal for a 
person to travel across a state line or to enter 

or leave Indian country with the intent to 
violate an order that protects against “credible 
threats of violence, repeated harassment, or 
bodily injury.”  

It is also a crime to cause a spouse or intimate 
partner to cross a state line or to enter or leave 
Indian country by force, coercion, duress, or 
fraud, and thereby intentionally commit an act 
that injures the spouse or partner in violation 
of a valid protection order. 

Properly implemented, these provisions may 
serve to reduce fatalities and serious injuries 
to domestic violence victims. Standardized 
forms for OP, IAH and IAWH cases have 
been adopted for statewide use by the Arizona 
Supreme Court. Included in these forms is 
language necessary to establish the basis of 
federal prosecution if an order is violated. If 
the perpetrator has committed any of the 
following crimes, the case should be referred 
to the U.S. Attorney’s Office for prosecution 
under VAWA: 

1. Interstate travel to commit domestic 
violence; 

2. Interstate stalking; 

3. Interstate violation of an Order of 
Protection. 

The Violent Crime Control and Law 
Enforcement Act of 1994 also contain other 
important domestic violence-related 
provisions. Criminal penalties are imposed 
upon persons who cross state lines with the 
intent to engage in conduct that violates a 
protective order. Persons subject to court 
orders that restrain harassing, stalking or 
threatening an intimate partner or child are 
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prohibited from receiving firearms. 
Dissemination of information from national 
crime information databases to state criminal 
and civil courts is authorized for use in 
domestic violence and stalking cases. 

The provisions of the Crime Control Act 
regarding interstate travel and the possession 
of firearms are of particular interest from the 
standpoint of federal prosecution. Properly 
implemented, these provisions may serve to 
reduce fatalities and serious injuries to 
domestic violence victims. Mandatory forms 
for protective order cases have been adopted 
for statewide use by the Arizona Supreme 
Court. Included in these forms is language 
necessary to establish the basis of federal 
prosecution if an order is violated. 
 
CROSSING STATE OR TRIBAL 
LINES 

Subtitle B (Safe Homes for Women) of 
VAWA amends federal criminal statutes by 
adding a chapter devoted to interstate 
domestic violence.  

18 U.S.C. § 2262(a) makes it criminal for a 
person to travel across a state line or to enter 
or leave Indian country with the intent to 
violate an order that protects against “credible 
threats of violence, repeated harassment, or 
bodily injury.”  

It is also a crime to cause a spouse or intimate 
partner to cross a state line or to enter or leave 
Indian country by force, coercion, duress, or 
fraud, and thereby intentionally commit an act 
that injures the spouse or partner in violation 
of a valid protection order. 
 

ACCESS TO FEDERAL 
INFORMATION 

Another VAWA provision of the Crime 
Control Act grants courts the authority to 
access federal domestic violence records. In a 
subtitle identified as “National Stalker and 
Domestic Violence Reduction” (codified at 28 
U.S.C. § 534, VAWA authorizes 
dissemination of information from national 
crime information databases including 
identification information, criminal history 
records, protection orders and wanted person 
records to civil and criminal courts for use in 
domestic violence or stalking cases.  

A companion provision grants authority to 
federal and state criminal justice agencies to 
include in the records of the National Crime 
Information Center (NCIC) information 
regarding arrests, convictions, and arrest 
warrants for domestic violence or for 
violation of domestic violence protection 
orders. Because NCIC records are drawn from 
nationwide sources, courts will have access to 
comprehensive information regarding a 
defendant for purposes of sentencing, 
applying repeat offender statutes or affording 
full faith and credit to orders of other 
jurisdictions. (NOTE: NCIC records capture 
some of the protection orders issued, but not 
all of them. NCIC may be used as a resource, 
but should not be exclusively relied upon.) 

 
NATIONAL PROTECTIVE 
ORDER DATABASE 

In response to the various provisions of the 
Crime Control Act, in May 1997, the FBI 
initiated a Protective Order File (POF) within 
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the national federal database of criminal 
records to collect data concerning protective 
orders.  

Criteria for entry of data has been developed 
at the national level and include strict 
compliance protocols. 

In Arizona, the Department of Public Safety 
(DPS) administers the database, and certain 
law enforcement agencies have assumed 
responsibility for entering information from 
protective orders. 

The standardized Arizona Supreme Court 
forms have been structured to capture 
necessary data entry elements and to present 
information in a manner that will facilitate 
data entry. Neither a copy nor the entire text 
of each protective order will be entered into 
the NCIC database. 

Instead, Protective Order Condition codes 
(PCO codes) have been developed for 
mandatory entry into the POF. These identify 
by numeric reference the specific terms and 
conditions imposed by a court in a domestic 
violence protective order. Using this 
shorthand reference, law enforcement officers 
or other system users (including courts) will 
have knowledge of prohibitions, restrictions, 
or other provisions contained in particular 
protective orders without needing or having 
access to the order itself. In order to be 
entered into the POF, the particular PCO 
codes or court forms must be formatted with 
particular provisions numbered and 
sequenced to correspond with these codes. 

The Arizona Supreme Court-approved forms 
include paragraph headings that data entry 
personnel may match with the codes to avoid 

the necessity for judicial officers to list 
specific PCO code numbers.  (See the 
Domestic Violence Bench Book, Appendix A, 
for forms.) 

The paragraphs in the domestic violence 
forms match the PCO codes that are used by 
DPS to match particular provisions of 
protective orders. DPS trains their data entry 
staff using a template of the forms to indicate 
the matching PCO codes. As such, any 
alteration of the standardized protective order 
forms MUST receive prior approval from the 
Administrative Office of the Courts PRIOR to 
the use of the altered form. Otherwise the 
WRONG codes will be entered into the NCIC 
system. (A.C.J.A. § 5-207.) 

 
UNDOCUMENTED 
IMMIGRANT VICTIMS 

VAWA II also clarified protections available 
to battered immigrant women and their 
children. Specifically, Subtitle A, Section 
1103, improves access to immigration 
protections to allow a battered immigrant to 
file a petition for self (and for any child of the 
alien) with the Attorney General for 
immediate relative immigrant classification. 

If during the marriage (or relationship 
intended to be a legal marriage), the 
immigrant spouse or the child of the 
immigrant spouse has been battered or has 
been the subject of extreme cruelty 
perpetrated by the alien’s spouse or intended 
spouse, the battered immigrant may file for 
relative immigrant status. 

Implicit with this protection is the suspension 
of deportation procedures until the Attorney 
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General can determine if the deportation 
would result in extreme hardship to the 
petitioning alien or any child of the alien.  

The intent is to offer protection against 
domestic violence occurring in family and 
intimate relationships of immigrant persons 
who are covered in state and tribal protection 
orders, domestic violence, and family law 

statutes. It also removes the barriers to 
criminal prosecutions of persons who commit 
battery or extreme cruelty against immigrant 
women and children. 
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CHAPTER FIVE:  SCRIPTS AND CHECKLISTS 
 
ORDER OF PROTECTION - EX PARTE ISSUANCE HEARING SCRIPT 

Rule 18, ARPOP, states that “if practicable,” ex parte hearings should be recorded electronically 
or by a court reporter. 

PRELIMINARY QUESTIONS 

 Swear in the plaintiff. Before meeting with the judge, a clerk swears in the 
plaintiff, stating, “Do you swear or affirm that the 
information contained in the petition is true to the best of 
your knowledge?” OR 

Clerk brings a verified petition to the judge and the 
judicial officer swears in the plaintiff prior to the issuance 
meeting. “Do you swear or affirm to tell the truth and 
nothing but the truth?” OR  

If the plaintiff has not yet signed the verification, at the 
end of the issuance hearing, the judge says to the plaintiff,  

“Do you understand that, by signing this petition, you are 
swearing or affirming that the contents of this petition are 
true to the best of your knowledge?” Plaintiff must sign 
the petition. 

 Review the petition. Review the petition to determine whether it contains 
information sufficient to support the issuance of a 
protective order. Determine whether there is any action 
pending in superior court that prevents a limited 
jurisdiction court from issuing the order. Make sure all 
important aspects of what the plaintiff tells you are written 
on the petition. The petition should contain sufficient 
information to show why the order was granted and to give 
notice to the defendant of the alleged acts. It is not 
necessary to have a lot of content on the petition. At a 
minimum, information to be included is:  the relationship 
of the parties, the date any described events occurred, and 
what domestic violence crime occurred. 

 Establish the relationship. “How is the defendant related to you?” 
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 Ask about any pending 
family law cases in superior 
court. 

“Is there any action pending in superior court, such as a 
divorce or custody proceeding?” 

 Establish grounds for 
issuance of a protective order. 

“What crime did the defendant commit and when? or 
“What makes you think the defendant may commit a 
crime?” 

 [If no crime committed or if the plaintiff is unclear] “What 
happened?” 

If the plaintiff tells you information that is not included on 
the petition but that will support your order, have the 
plaintiff add the information to the petition. 

OTHER PROTECTED PERSON ISSUES 

 Other persons (not 
children) for whom Plaintiff is 
seeking protection 

“Who is the other person?” 

“What did the defendant do to him or her and when?” 

“Does this person want to be included in this order?” 

[If you do not include the other protected person, 
depending on the circumstances, explain that other adults 
or family members may have to obtain their own order or 
injunction.] 

 Children for whom Plaintiff 
is seeking protection 

“Is this child (Are these children) related to the 
defendant?”1  

“I cannot include the defendant's children unless they were 
involved.” 

“What did the defendant do to them and when?” 

“Has the defendant threatened to harm or abduct the 
children?” 

OTHER REQUESTED RELIEF 

1 If the minor children have no legal relationship with the defendant, the judge may include children to be protected 
based on the plaintiff’s danger. 
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 Animals “Are there any pets or animals you feel may be in danger 
from the defendant?” 

 Exclusive use of the parties’ 
residence 

“Are you asking for exclusive use of your residence?” 

 Firearms “Are you asking that the defendant be prohibited from 
possessing firearms? Do you know whether the defendant 
actually has firearms?” 

 Contact “Do you want to restrict all contact with the defendant or 
just in person and by phone?” 

If children are involved, consider allowing written contact. 

 Addresses If the plaintiff wants the defendant kept away from her 
work or school address, ask:  “Does the defendant work or 
go to school at the same location?” If yes, you may not 
want to include that location in the order. 

ISSUANCE OF THE ORDER 

Consider the requests by the plaintiff when determining the terms of the order. You are not 
bound by the plaintiff's requests in setting appropriate terms.  Explain the contents of the order 
to the plaintiff. 

 Contact  “I am ordering that the defendant not commit any new 
crimes against you.” 

 “I am ordering that the defendant not contact you.” 
Include all kinds of permissible contact. 

Consider allowing contact through an attorney or through a 
court-approved third party. These contacts are limited to 
resolving issues pertinent to the case. 

 If including other persons 
or children 

 “I am ordering that the defendant not commit any new 
crimes against persons listed in the order.” 

 “I am ordering that the defendant not contact the 
persons listed in the order.” 
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 If you give the plaintiff 
exclusive use of the parties' 
residence 

“I am giving you exclusive use of the residence. The 
defendant can return once with law enforcement to obtain 
belongings. Law enforcement will not stand by for hours 
while debates occur about furniture or televisions. This is 
merely to obtain belongings like clothes and work tools. 
You may want to gather those things up for the defendant 
in order to speed up this process.”2 
 “Is this a rental property?” 
 “Is your name on the lease?” 
 “Do you understand that this order is not good against 

third parties such as landlords? I can keep the defendant 
out but I cannot force the owner to allow you to have 
the premises if your name is not on the lease. You may 
want to contact the owner or landlord to advise them of 
the situation.” 

 BENCH BOOK NOTE: See A.R.S. § 33-1318. Enacted in 2007, 
this statute covers early termination of a lease by a tenant 
when the tenant is the victim of domestic violence. A tenant 
with a domestic violence protection order or copy of a police 
report with the tenant listed as a victim of domestic violence 
can terminate a lease agreement without penalties or future 
rent liability under certain circumstances. The statute also 
allows the tenant to ask a landlord to install new locks in 
certain circumstances. The person named as the defendant 
in the protective order or criminal case may be civilly liable 
for the landlord’s economic losses from the early lease 
termination. 
 

 If you are ordering the 
defendant not to go to the 
plaintiff’s residence 

 “Does the defendant know where you live?” 

If yes, list the address. If no, just check the box and the 
address will remain confidential. 

 “Are you planning to move in the next twelve 
months?” 

 “Do you want me to cover a subsequent address?” 

2 If the plaintiff indicates an intention to leave the residence, you may give exclusive use for a period of time to 
collect belongings. 
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 If the plaintiff requests 
protection for a workplace 

 “Does the defendant know where you work?” 

If yes, list the address, if not, it will remain 
confidential. 

 “I am ordering that the defendant stay away from your 
work.” 

 If the plaintiff asked for a 
school to be covered 

You should first determine if you want the school to be 
included. You may not want to prohibit the defendant from 
the school. Even if the defendant cannot contact the 
children, there still exists the right to obtain information 
about their schooling or the defendant may have his own 
children at the same school.  

To include the school: 

 “Does the defendant know where (you/the 
child/children) go to school?” 

 “I am ordering that the defendant stay away from the 
school.” 

 If other locations are 
requested to be included 

“Why do you want this location (these locations) 
included?” 
Consider whether any public or private place would be 
appropriate. You can use a distance limitation or do-not-
approach the plaintiff in any public or private place 
provision under "Other Conditions.” Many law 
enforcement personnel feel distance limitations preclude 
them from using their discretion. 

 Firearms “Does the defendant have firearms?” 

[Rule 23(1) requires this question to be asked on all cases. 
Rule 25(g) requires that this question also be asked on 
Injunctions Against Harassment.] 

“The court finds that the defendant is a credible threat to 
your physical safety or other persons named on the order. I 
am ordering that the defendant not possess or purchase a 
firearm for the duration of the order and transfer any 
firearms owned or possessed by the defendant immediately 
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after service of this order to vacate, but no less than 24 
hours after service.” 

 If counseling is requested on 
the petition 

“I cannot order counseling until after a hearing, when the 
defendant could be present. Do you want me to set this for 
a hearing?” 

 Other Conditions “I am also including . . . (other terms found to be 
appropriate).” 

This is where the language about “do not approach” or 
distance limitations is usually written. However, law 
enforcement may not enforce an order if the defendant is 
one foot beyond the stated distance or seated in the same 
building but not approaching, the victim. For example, the 
plaintiff is eating in a restaurant and the defendant enters 
the same restaurant. If the defendant does not physically 
approach the plaintiff, then law enforcement may not find 
that the defendant violated the order. You will need to 
decide whether or not to include a foot limitation. 

 Pets and Animals If the court finds a credible threat that the defendant may 
be a danger to the animals, the plaintiff may be granted 
custody, care and control of the animal owned by the 
plaintiff, the defendant, or a minor child living in plaintiff’s 
household. 

WARNINGS  

 Duration of the Order “This order is not in effect until served. The order can be 
served by law enforcement or a process server and must be 
served within a year of issuance. Once served, it is valid 
for a year.” 

 Issues about superior court “The Order of Protection is not a substitute for a 
dissolution of marriage or paternity action. Divorce, 
custody, parenting time, exchange of children, child 
support, and payment of bills or division of property must 
be determined in superior court. In order to resolve those 
issues, you must file an action in superior court.” 

 Plaintiff’s Copy “You will receive a copy of the order today. Keep a copy 
of this order with you at all times. If the defendant appears 
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and has not been served, call the police and request that 
they use your copy to serve the defendant, so that the order 
will then be in effect.”  

You can also give the plaintiff an extra copy to carry for 
service. 

 Service “The order is not in effect until the defendant is served. 
The defendant must be served by law enforcement, i.e. the 
sheriff’s office, or a private process server.”  

[Explain service procedure in your jurisdiction.]  

Law enforcement must serve an Order of Protection for 
free. Also, an Injunction Against Harassment that is based 
on a dating relationship must be served without charge to 
the plaintiff. 

 Hearing “The defendant has a right to request one hearing anytime 
while the order is in effect. If you move or change your 
telephone number, be sure to notify the court. If the 
defendant requests a hearing, the court will attempt to 
notify you at your last known address and phone number. 
If the defendant appears for the hearing and you are not 
present, the order will be dismissed.” 

 Violations “Once the order is served, it is a crime for the defendant to 
violate this order. Call the police -- not the court -- 
wherever the violation occurs. For example, if you work in 
Phoenix and the defendant contacts you at work, call the 
Phoenix Police Department. If you live in Scottsdale and 
the defendant contacts you at home, call the Scottsdale 
Police Department. Refrain from contacting the defendant. 
If you have an issue that needs to be resolved with the 
defendant, use a third party.” 

 Safety 
 

 

 

 

“The Order of Protection does not guarantee your safety. 
You should take steps to keep you and your family safe. 
You may want to give a copy of the order to your landlord, 
employer, security or parking attendant, daycare, etc. 
[those entities that would coincide with the terms of the 
order]. If the defendant harasses or contacts you at work, 
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 Resources and safety plan 

you may want to ask your employer to obtain an injunction 
against workplace harassment.  

“Here is a list of domestic violence agencies that may be 
able to provide further assistance. Also, here is a safety 
plan.  Look it over when you are alone and have time to 
think about its contents. Not all of this information may 
apply. You can discuss this plan with one of the local 
agencies whose phone number I am providing today. Do 
you have any questions?” 

SETTING FOR HEARING PRIOR TO ISSUANCE 

 Insufficient information? 

 

 

 

 

 

 
 Hearing notice 

Following review of the petition and any other evidence 
and discussion with the plaintiff, the judicial officer may 
determine that issuance of the order is not appropriate and 
decide to set the matter for hearing.  

NOTE:  The statute provides that the court shall issue an 
Order of Protection if there is reasonable cause to believe 
the defendant may commit an act of domestic violence or 
the defendant has committed an act of domestic violence 
within the past year or longer period if there is good cause to 
consider a longer period.  

When a hearing is set prior to issuance of an order, copies 
of the petition and hearing notice should be served on the 
defendant, and the plaintiff should receive copies.  In most 
courts, the court accepts the responsibility of notifying the 
other party. The hearing should be set between 5 and 10 
working days (does not include weekends and holidays) 
from the date of the filing of the petition.  
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ORDER OF PROTECTION ISSUANCE CHECKLIST 

Reviewing Order of Protection Petitions 

___ Review the petition to determine that it contains information necessary to support the 
issuance of a protective order. 

___ Determine whether the plaintiff was sworn at the front counter or whether the plaintiff must 
be sworn in while in the courtroom. 

___ Meet with the plaintiff. (It is inappropriate to sign an order based on the written petition 
alone.)  

___ Hear petitions involving a threat to personal safety as expeditiously as possible. Intersperse 
with shorter matters or interrupt longer matters.  

___ Inquire whether the plaintiff wants to exercise the right to keep the plaintiff’s address 
protected from disclosure. 

 

Terms of the Order 

___ Discuss with the plaintiff the circumstances and appropriate terms of the order. 

___ Children - Do not include a “no contact” provision for children of married or previously 
married persons or in cases where the defendant is the father unless you believe that harm 
may result to the child or you determine that the alleged acts of domestic violence involve the 
child. Do not allow contact with plaintiff for the purposes of parenting time or exchange. 

___ Weapons - If the court finds a credible threat that the defendant may inflict bodily injury or 
death on the plaintiff, the defendant may be prohibited from possessing or purchasing a 
firearm on the ex parte order. If you so find, you should order the defendant to transfer a 
firearm within 24 hours to the appropriate law enforcement agency for the duration of the 
order.  

___ Warnings - Explain to the plaintiff about service, hearings, and enforcement of the order. 

2016 – DVPOBB      Page 147 
 
  



 

ORDER OF PROTECTION HEARING SCRIPT 

1. “This is the time set for a hearing on the Order of Protection petition in ________vs. 
_________ , Case No. _________.” 

2. “Is ____________  [plaintiff] present? Are you ready to proceed?” If plaintiff's counsel is 
present, have them state their appearance for the record. 

3. “Is ____________ [defendant] present? Are you ready to proceed?” If defendant's counsel is 
present, have them state their appearance for the record. 

4. “First, I wish to narrow the issues of the hearing, if possible.  ___________ [defendant or 
defense attorney], you have requested this hearing. The court's authority in this case is to 
dissolve the order, keep the order in place as written, or modify the order. What is it that you 
are asking the court to do with the order?” 

5. Determine from the defendant (defense attorney) what the defendant opposes. 

a. If the defendant is asking for a modification of the order, determine whether the 
defendant is challenging the conditions requested in the petition or the conditions set by 
the order. If the defendant is challenging the conditions in the petition, explain the 
difference between the petition and the order and that the conditions in the order are the 
ones that the defendant must follow. If the defendant is not challenging the conditions in 
the order, state the basis for the order and conclude the hearing.  

b. If the defendant does not oppose the order, but wants to challenge some allegations in the 
petition, explain the difference between the order and the petition. Describe the 
conditions in the order and determine whether the defendant is challenging the conditions 
in the order. If the defendant is not challenging the conditions in the order, state the basis 
for the order and conclude the hearing. 

c. If the defendant opposes the petition and order, proceed with the hearing. 

6. Explain how the hearing is structured and the guidelines for behavior. 
 
“The hearing will proceed as follows:  Because the plaintiff has the burden to establish why 
the order should remain in effect, the plaintiff will be sworn and will tell me what happened 
and why the petition should remain in effect. The standard of proof is ‘by a preponderance of 
the evidence.’ The defendant will have the opportunity to cross-examine – to ask the plaintiff 
questions about the plaintiff's testimony.  The plaintiff will then have the opportunity to tell 
me any additional facts made relevant by the defendant's questions. If the plaintiff has any 
witnesses, they will be sworn, they can tell what they know relevant to the issues, and the 
defendant will have the opportunity to ask the witnesses questions.  
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I will then decide whether the plaintiff has made a prima facie showing by a preponderance 
of the evidence that the order should remain in effect.  
 
“If I find that the plaintiff has met the burden of proof, then the defendant will be sworn and 
will have the opportunity to tell me about the facts and why the order should be dismissed. 
The plaintiff will have the opportunity to cross-examination – to ask the defendant questions 
about the defendant's testimony. The defendant will have the opportunity to tell me any 
additional facts made relevant by the plaintiff's questions. If the defendant has any witnesses, 
they will be sworn, they can tell what they know relevant to the issues, and the plaintiff has 
the opportunity to ask the witnesses questions.  
 
“This hearing will proceed in a calm, courteous, dignified and respectful manner. Unless a 
person is being asked a question or the court has told them it is their time to address the 
court, persons must remain silent during the proceedings. If it is the time to ask questions, 
ask questions such as who, what, when, where and why. The time to ask questions is not the 
time to make statements or challenge the witness’s answers. If you are being asked a 
question, wait until the question has been completely asked before answering. These 
proceedings are being recorded, so it is important that only one person talk at a time. If there 
is an appeal, it would be based on the record made here today.  This court will not tolerate 
inappropriate behavior.” 
 

7. Swear in the plaintiff. 

“Do you solemnly swear (or affirm) that you will tell the truth, the whole truth, and nothing 
but the truth?” 

“State your name, spelling your last name for the record.” 

“Do you live in _________County?” 

8. “What is your relationship to the defendant?” 

“Tell me what the defendant did and why you think the order should remain in effect.” 

Following plaintiff's testimony: 

“Defendant, do you have any questions for the plaintiff related to (her or his) testimony?” 

Following cross-examination, if any: 

9. “Plaintiff, are there any other facts you want to tell me? 

10. Ask the plaintiff if he or she has any witnesses to present. 
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FOLLOWING THE PLAINTIFF'S PRESENTATION OF THE EVIDENCE, IF THERE IS NOT 
ENOUGH EVIDENCE TO PROCEED, MAKE A FINDING: 

“The plaintiff has not made a prima facie showing by a preponderance of the evidence that 
the defendant has committed acts of domestic violence within the past year (or that good 
cause exists to consider acts that occurred more than a year ago) or that the defendant may 
commit an act of domestic violence. Therefore, the order is dismissed and the hearing is 
concluded.” 

BENCH BOOK NOTE:  If the order is dismissed, the judge may want to advise the parties that 
dissolving the order does not mean that resumption of contact is appropriate or desirable and that, 
if there were trouble in the future, either party could return to court and request a protective order 
if appropriate. 

 
11. If the plaintiff has made a prima facie showing, swear in the defendant. 

“Do you solemnly swear (or affirm) that you will tell the truth, the whole truth and nothing 
but the truth?” 

“State your name, spelling your last name for the record.” 

“What is your relationship to the plaintiff?” 

“Tell me what happened and why you think the order should be dismissed.” 

Following defendant’s testimony: 

“________________, do you have any questions for the defendant related to (her/his 
testimony?” 

Following cross-examination, if any: 

“________________, are there any other facts you want to tell me?” 

12. Ask the defendant if he or she has witnesses to present. 

13. If there are grounds to keep order in effect: 

“Based upon the evidence presented, the Court finds reasonable cause to believe that the 
defendant may commit an act of domestic violence or has committed an act of domestic 
violence within the last year. Therefore, the Court holds that the Order of Protection shall 
remain in effect.” 

NOTICE TO SHERIFF OF BRADY INDICATOR:  If the order remains in effect or is 
issued after a hearing or an opportunity for a hearing, the Notice to Sheriff of Brady 
Indicator form may need to be filled out. If the court determines that the parties are 
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intimate partners under the federal definition on the notice, the Notice to Sheriff of Brady 
Indicator should be completed and forwarded to the appropriate law enforcement agency. 
The defendant should also receive a copy of the notice.  

If there are grounds to amend the order: 

“Based upon the evidence presented, the Court finds reasonable cause to believe that the 
defendant may commit an act of domestic violence or has committed an act of domestic 
violence within the last year. Therefore, the Court holds that the Order of Protection shall 
remain in effect modified as follows: _________________________.” 

Consider whether to require domestic violence counseling as part of the modified order. 
Counseling can only be required after a hearing. This may be difficult to enforce however, 
since a defendant must be charged with a criminal violation if he violates any part of the 
order. Provide the defendant with a copy of the modified order, have the defendant sign the 
acceptance of service form, and explain that the order remains in effect for twelve months 
after service. 

IF COURT DETERMINES THAT THE ORDER SHOULD BE DISMISSED: 

“The plaintiff has the burden of showing that the order should remain in effect. That burden 
is by a preponderance of the evidence, which means by at least 51 percent. I cannot find that 
burden has been met. Therefore, I am dismissing the order.” 

You may want to say “each side is as credible as the other. Therefore the plaintiff has not met 
his or her burden and the order is vacated.” 

BENCH BOOK NOTE:  If the order is dismissed, the judge may want to advise the parties that 
dissolving the order does not mean that the resumption of contact is appropriate or desirable and 
that, if there were trouble in the future, either party could return to court and request a protective 
order if appropriate. 

 
14. Notify the parties of their appeal rights. Both parties have the right to appeal. However, the 

most common practice is to only advise the losing party. 

15. Within the limitations of your courthouse security system, consider the safety of the parties 
in the courthouse and parking lot. Whether the order remains in effect, is modified, or is 
dismissed, consider having the parties leave the courtroom separately. For example, have the 
plaintiff leave and have the defendant wait five minutes and then leave. 
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INJUNCTIONS AGAINST HARASSMENT AND WORKPLACE HARASSMENT 

The scripts and checklist are essentially the same except: 

For an Injunction Against Harassment, there must be a series or pattern of acts. One single act 
does not constitute harassment, and it is not enough that harassment “may” occur, as it is in a DV 
order. However, for an Injunction Against Workplace Harassment, one act is sufficient. 

There does not need to be any type of relationship between the parties. 

There is obviously no exclusive use of the home order or questioning; otherwise it would be 
domestic violence. 

If necessary, a firearms prohibition may be ordered, but only if there is a factual basis to support 
it. Rule 23(i)(1), ARPOP, requires that you ask the plaintiff about the defendant’s access to and 
use of weapons. Also, the Brady weapons prohibition can apply to an IAH if the parties’ have an 
intimate relationship as defined in 18 U.S.C. § 2266(7).  

Be careful, often Injunctions Against Harassment are used by parties with children in common to 
keep the other party from living with a boyfriend or a girlfriend. The plaintiff alleges that the 
boyfriend is harassing the children when the children are at the ex-wife’s house. If appropriate, 
do not hesitate to refer these people to superior court to ask for a change in custody as opposed to 
trying to fix it with an IAH. 
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crimes 

federal, 135 
Cross petitions. See Petitions, cross 
cyberstalking. See also stalking. 
defendant, 133 
Defendant, 81 

minor, 81 
Defendant’s Guide Sheet, 85 
Defendant's Guide Sheet, 124 
defenses 

justification, 58 
victim inviting contact, 58 

demeanor, judicial, 23 
Department of Economic Security, 45 
Department of Health Services, 45, 61 
Department of Public Safety, 34, 137 
Disclosure, 110 
dissolution of marriage, 144 
distance limit, 131, 144 
domestic violence 

access to federal records, 136 
aggravated, 33 
courts, 26, 63, 153 
crimes, 32, 91 
defined, 2 
dynamics, 1 
interstate, 136 
misdemeanor, 34 
theories, 4 

Domestic violence 
defined, 78 

Emergency Order of Protection 
procedural rules, 96 

employer, 101 
ethics, judicial 

and domestic violence, 22 
and domestic violence courts, 26 
police report at initial appearance, 36 

evidence 
character, 40 

Evidence, 109 
evidence-based prosecution, 47 
ex parte, 98, 139 
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Ex parte 
defined, 78 

exclusive use, 141, 142, 152 
exemption 

military and law enforcement personnel, 121 
family law 

pending action, 140 
Family law cases, 106 
Family Violence Prevention Services Act, 45 
Fee deferrals and waivers, 86 
Fees, filing and service, 85 
felony 

aggravating and mitigating circumstances, 68 
fingerprints, 34 
firearms, 16, 37, 62, 135, 141, 143, 147, 152 

Brady, 119, 122, 133, 152 
civil protective orders, 126 
credible threat, 119 
criminal protective orders, 127 
Injunction Against Harassment, 119 
Lautenberg, 75, 121, 123, 133 
notice, 122 
prohibited possessor, 133 
prohibitions after hearing, 119 
prohibitions in ex parte orders, 119 
transfer, 119 
violation of prohibition, 119 

Firearms 
Injunction Against Harassment. See 
Order of Protection, 94 

firearms, prohibited possessor 
on probation for domestic violence, 123 

forms 
translated, 85 

Forms 
mandated, 84 

Frederick, Loretta, 20, 21, 153 
full faith and credit, 106, 134 

enforcement, 134 
Ganley, Anne, 6, 8, 10, 12, 18, 19, 62, 63, 153 
harassment, 33 
Harassment 

defined for Injunction Against Harassment, 78 
defined for Injunction Against Workplace Harassment, 

78 
defined for Order of Protection, Emergency Order of 

Protection, 78 
harassment, aggravated, 33 
hearing 

contested, 132, 145 
prior to issuance, 146 

Hearing 
record of, 87 

Hearing, pre-issuance, 89 
hearsay, 40, 47, 50, 54 

exceptions, 42, 47, 51, 54 
excited utterance, 51 
not hearsay, 50 

present sense impression, 51 
prior testimony, 53 
statements for the purpose of medical diagnosis or 

treatment, 51 
statements made under belief of impending death, 53 
witness unavailable, 51 

immigrant, 137 
deportation, 137 

immigration status, 57 
Immigration status, 84 
initial appearance, 34 
Injunction Against Harassment, 33, 87, 145, 152 

duration, 131 
procedural rules, 97 

Injunction Against Workplace Harassment, 152 
procedural rules, 99 

intimate partner, 119 
Judicial Conduct Reporter, 24 
jury trial eligibility, 39 
law enforcement stand-by, 142 
lease 

early termination, 93 
Legal decision-making. See 

defined, 78 
lethality, 12, 36, 64 

risk factors, 16 
medical records, 41 

admissibility, 42 
victim's, 41 

military and law enforcement personnel 
exemption, 121 

minor 
as plaintiff, 80, 129 
as protected person, 129 
dating an adult, 129 
defendant, 81 
defendant under age 12, 81 

misdemeanor, 39, 61, 75, 121, 123 
Morrison Institute, 66 
Motion to dismiss, 112 
Motion to modify, 112 
National Council of Juvenile and Family Court Judges 

(NCJFCJ), 4, 22, 27, 60, 64, 153 
National Crime Information Center (NCIC), 136, 137 
National Institute of Justice (NIJ), 3, 4, 6, 13, 14, 15, 16, 17, 

38, 61, 65, 153 
oath, 139 
offender treatment program, 71 
Offender treatment programs, 103 
order 

dismissal at plaintiff's request, 132 
duration, 144 
modified, 132, 151 
modified without notice to defendant, 132 

Order of Protection 
animals, 144 
duration, 131 
findings required, 130 
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procedural rules, 90 
right to contest, 89 
violation, 45 

Order to Show Cause, 65 
order, no-contact, 67 
Parenting time, 107 
Parties, 79 
paternity, 144 
PCO codes, 137 
perpetrator, 8, 18 

in court, 10 
petition 

review, 139 
verification, 139 

Petition 
where to file, 82 

plaintiff 
no restraints on, 131 
safety, 145 

Plaintiff, 79 
minor, 80 
third party, 80 

Plaintiff’s Guide Sheet, 85 
Plea Proceedings, form, 125 
power and control, 1, 2, 3, 59, 130 
Power and Control Wheel, 5, 7 
pregnancy, 31, 70 
privileges 

physician/patient, 43 
testimonial, 44 

probation, 34, 64, 133 
prosecution 

evidence-based, 47 
protected person, 140 
Protected person, 80 
protective order 

and family law, 130 
conditional, 105 
grounds for issuing, 140 
mutual, 134 

Protective order 
defined, 78 
mutual prohibited, 89 
registration and proof of service, 105 
transferred, 106 

Protective Order File, 136 
Protective order hearing 

contested, 109 
Protective orders 

issuance of, 87 
no limit on requests, 83 
priority, 87 
types, 78 

Public access 
to case information, 82 

recordings 
911, 39, 49, 51, 56 

records 

medical, 41 
relationship test, 31, 139 

between minor victim and defendant, 80 
blood relationship, 32 
marriage relationship, 32 
romantic or sexual relationship, 31 

Relationship test, 92 
release conditions, 17, 34, 35, 37 

conflict with protective order, 38 
modification, 38 
violation, 47 

residence 
early termination of lease, 93 
party's, 80, 141, 142 
rental, 142 

restitution, 67 
Rules of Evidence 

Arizona, 50 
Federal, 50 

safety plan, 146 
safety, courtroom, 23 
school, 143 
scripts and checklists, 139 

hearing script for Order of Protection, 148 
Injunction Against Harassment, Injunction Against 

Workplace Harassment, 152 
issuance checklist for Order of Protection, 147 

self-defense, 13 
sentencing, 59 

goals, 59 
incarceration, 60 
lethality risk, 17 
primary considerations, 59 

service, 145 
acceptance of, 151 
affidavit of, 46 
in open court, 132 
on minor under age 16, 81 

Service and registration, 103 
Sixth Amendment, 48 

forfeiture by wrongdoing, 56 
stalking, 33, 120, 131 
Stop Violence Against Women, 4 
substance abuse 

treatment, 73 
superior court, 144 

juvenile division, 81 
Taggart, Shellie, 18, 19, 153 
Telephonic or video conference proceedings. See 

Proceedings by telephone or video 
third party, 80 

as protected person, 129 
landlord, 142 

U.S. Department of Justice, Office on Violence Against 
Women, 2 

U.S. Supreme Court, 48, 56, 75 
victim, 10 

counseling, 70 
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in court, 13 
protection order, 14 
reasons for staying, 12 
recanting, 55 
survival strategies, 12 

victim rights, 36 

Arizona Constitution, Article 2.1, 35 
Victims' Bill of Rights, 41 
Violence Against Women Act (VAWA), 106, 122, 135, 136, 

137 
Violent Crime Control and Law Enforcement Act, 135 

Walker, Lenore, 5 
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